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INTRODUCTION 


Under Standing Order 106(g) the Standing Committee on Government Agencies is 
given the mandate to review the operation of agencies, boards and commissions 
(ABCs) of the Government of Ontario. The Committee is empowered to make 
recommendations on such matters as the redundancy of ABCs, their accountability, 
whether they should be sunsetted and whether their mandate and roles should be 


revised. 


This Report contains the Committee’s findings on three ABCs reviewed in 1993-94: 
the Workers’ Compensation Board, the Ontario Food Terminal Board, and the 
Ontario Human Rights Commission. The Committee wishes to express its 


appreciation to all the witnesses who appeared before it during its public hearings on 
these ABCs. 


on June 5, 1991 the Committee decided to ask all ABCs reviewed by the Committee 
since 1988 to submit responses detailing whether and how they have implemented the 
Committee’s recommendations. This Report contains a summary of the responses 
received from some of the ABCs reviewed in the 19th Report of the Committee (June 
1993). 


The Committee urges the ministers responsible for the ABCs reviewed in this Report 


to give serious and thoughtful consideration to the Committee’s recommendations. 


RESPONSES BY AGENCIES, BOARDS AND COMMISSIONS 
TO COMMITTEE RECOMMENDATIONS 


Introduction 


This section of the Report sets out the recommendations made by the Standing 
Committee in its 19th Report (June 1993) on three of the ABCs reviewed therein, 
and briefly summarizes the responses received from the ABCs and the ministers 


responsible for them. 


The recommendations appear in bold print. Each recommendation is followed by a 
summary of the response. It is important to point out that in many instances the full 
texts of the responses are longer and more detailed than the summaries below. The 


full texts are on file with the Committee. 
The Liquor Licence Board of Ontario 


1. The Government should strive to ensure that appointees to the Liquor Licence 
Board reflect a diversity of personal and professional backgrounds. 


Marilyn Churley, the Minister of Consumer and Commercial Relations, replied that 
the Government does indeed strive to ensure that Board appointees reflect a diversity 
of backgrounds. At the time of the Minister’s reply (October 1993), the LLBO was 
composed of nine members. Five of the nine were women. Board members came 
from African, East Indian, Asian, Francophone, Greek and Jewish backgrounds. 
Four members were lawyers and two had extensive experience in municipal 
government. Other professions represented on the current Board included chartered 


accountancy, social work/addiction counselling, small business and chemistry. 


2. The Government should study the possibility of combining the Liquor Licence 
Board and the Liquor Control Board as a cost-saving and efficiency measure. 


The LLBO and the LCBO currently share resources and facilities in order to save 


money. The feasibility of more extensive sharing of common support services which 


are physically proximate is already being studied. However, the Minister points out 
that the LCBO’s liquor retailing and distribution function could conflict with the 
mandate of the LLBO, which is regulatory. | 


3. The Government should strive to develop new rules and standards which 
would eliminate the lifestyle advertising of alcoholic beverages. 


The Minister instituted a review of the LLBO’s Advertising Guidelines in May 1992. 
All stakeholder groups were invited to comment. At the time of the Ministry’s 


response, no new guidelines (or regulations) had been released. 


4. The Government should consider introducing stringent guidelines for liquor 
advertising which would regulate the promotion of liquor in connection with 
automobiles and driving, as well as sporting activities. Consumers should be 
warned that excessive consumption of alcohol can cause diminished response 
times which may render such activities dangerous. 


The anticipated amendments to the Advertising Guidelines will strengthen the existing | 
prohibition of advertising linked with driving. The Minister also quoted from a 
February 1993.letter to the Ministry from John Bates, the representative from the 
lobby group PRIDE who appeared before the Committee in February 1991, in which 
he stated that his organization did not advocate the total prohibition of any 
appearance of a motorized vehicle in liquor advertising. For example, the group did 
not object to the appearance of a beer company’s name appearing on the side of a 


- truck in a commercial. 


5. The Government should consider introducing legislation which would provide 
for the mandatory labelling of all liquor products. This legislation should 
require that such labels include a warning about the dangers of drinking, and 
in particular the danger to the foetus, and list the product’s ingredients. If 
this is not permissible under the Constitution, the Government should lobby 
the federal government to implement such legislation. 


The question of labelling liquor products falls under the jurisdiction of the Liquor 
Control Board of Ontario, not the LLBO, and federally, under the jurisdiction of 
Health and Welfare Canada. 


6. The Liquor Licence Board should investigate complaints raised by Bacchus 
Canada and campus pub managers regarding the Board’s administration of 
the Liquor Licence Act. 


The LLBO has investigated the complaints, and resolved them. One of the Bacchus 
Canada representatives who appeared before the Committee has personally 
communicated with LLBO senior staff that she no longer had any complaints about 


the Board. 


7. The Liquor Licence Act should be amended to provide that liquor licence 
applicants must first apply to their local municipal council for a licence. 
Applicants may appeal a refusal by the council to grant a licence to the 
Liquor Licence Board. 


Municipalities are given two opportunities to provide input into the licensing process: 


@ Each application is forwarded to the local municipal clerk, who may coordinate 
~ comments from the municipal departments affected. The municipality has the 
legal right under the Act to object to a proposed application. 


@ The regulations require that licence-holders must comply with legislation 
administered by municipalities, such as the Building and Fire Codes. 


The Ontario Board of Parole 


1. The Ontario Board of Parole and the Minister of Correctional Services should 
consider introducing a policy whereby victims who so wish are informed that 
a parole hearing is scheduled when a) the offender who has applied for parole 
is a "repeat" offender, or b) the offender has committed a serious crime 
against the victim, such as a sexual offence with a weapon. 


The Board and the Solicitor General support this recommendation. The Board points 
out that it currently provides more than the recommendation requires, since it will 
provide any victim upon request with information about the offender’s parole 
eligibility date, whether the offender is going to be seen by the Board for parole 
consideration, the Board’s decision and reasons, any special conditions imposed 
which might relate to the victim, and the institution from which the offender was 


released. Moreover, this policy applies to victims of any offence. 


2. Victims should be informed of their rights in conditional release decision- 
making processes, such as temporary absence and parole. The Ministries of 
the Attorney General and Solicitor General and Correctional Services should 
co-operate to ensure that victims are informed of these rights during the 
sentencing process so those who express an interest in participating in 
subsequent release decision-making can be contacted. 


The Ministry of the Solicitor General and Correctional Services supports this 
recommendation. The Ministry will co-operate in the development of any initiative 
proposed by the Ministry of the Attorney General to inform victims during the 


sentencing process about possible participation in post-sentence decision-making. 


3. The Board of Parole and the Minister of Correctional Services should consider 
allowing victims to submit victims’ impact statements to Board panels. Such a 
policy should balance victims’ rights against the offenders’ Charter right to a 
fair hearing. 


The Board and the Solicitor General support this recommendation. The Board 

already permits victims to submit information for consideration by Board panels. 
However, the Board cannot guarantee victims’ confidentiality, since information 
provided by victims may be disclosed to the offender pursuant to the Freedom of 


Information and Protection of Privacy Act. 


4. The Minister of Correctional Services should commit the funding and the 
resources necessary to enable the Board of Parole to develop a sophisticated | 
data base on parole applicants. This data base should be used by the Board 
to evaluate the success of parole, and whether parole is being granted more or 
less leniently to certain classes of parole applicants. The evaluation of the 
relative success of parole should be readily available to the public. 


When representatives of the Board appeared before the Committee in 1992, they 
indicated that the Board was developing a new information system. This system, 
known as the Board’s Operational Support System (BOSS), was implemented in May 
1993. The first statistical reports of a complete fiscal year should be available in 
1994-95. BOSS will enable the Board to report on parole decisions with regard to 
the offender’s gender and ethnicity, the seriousness of the offence, the frequency of 


contact with the Board by victims, the official language in which parole hearings are 


conducted, and the nature of any new charges leading to parole revocation. This 


information will be publicly available. 


As BOSS and the Ministry’s Offender Management System (OMS) for collecting data 


are refined, more detailed statistics should become available. 


5. The Ministry of Correctional Services should review the temporary absence 
pass program to determine whether it is working effectively. In particular, 
the Ministry should consider introducing a policy whereby the judiciary is 
regularly supplied with up to date information about the resources available 
to the correctional services system around the province. 


A joint Ministry/Board Working Group is reviewing the Temporary Absence 


Program and is expected to report in 1994. 


The following summarizes current policy. The Ministry has developed an extensive 
province-wide system of classifying inmates to ensure that they are subjected to the 
least intrusive or lowest level of security necessary to accommodate them securely 
while meeting. their needs. Every application for a temporary absence pass is 


investigated and reviewed for the following: . 


@ does the inmate present a risk to the community; 
@ will the inmate derive more benefit from continued custodial supervision; 
@ will the inmate benefit from community programming; 


@ is the proposed temporary absence plan suitable and responsible in terms of 
geographic placement, local notoriety of offence, impact on the victim and public 
reaction; 

@ any judicial recommendation in support of the application; 


@ the nature/severity of the offence; 


@ the offender’s criminal record, institutional history and response to previous 
community supervision; 


® current behaviour while under Ministry supervision; 


@ staff reports regarding the offender’s suitability for the program; 
@ the identified personal and program needs of the inmate; and 


@ the availability of a suitable community program. 


Probation and parole officers, when preparing pre-sentence and post-sentence reports, 
provide information to judges regarding available programs. Superintendents and 
other senior Ministry officials attend seminars and educational forums for the 
judiciary where such information is shared. Moreover, when a judicial 
-recommendation for an Immediate Temporary Absence cannot be implemented or is 
revoked, the sentencing judge is advised in writing by the Ministry of the decision 


and the reasons for it. 


The Ministry reports that it does not accept that it should adopt "a policy whereby 
the judiciary is regularly supplied with up to date information about the resources 


available." This would be impossible in the current fiscal climate. 


6. The Ministry of Correctional Services should consider introducing a policy 
whereby victims who so wish are informed when offenders are released into 
the community on temporary absence passes, especially in sexual assault 
cases. | 


This recommendation is under review. As noted in the response to the previous 
recommendation, impact on the victim is one of the factors taken into consideration 


when a temporary absence application is assessed. 


7. The Ministry of the Attorney General should ensure that information on 
offenders and their victims is readily shared with the Ministry of Correctional 
Services so that the latter can implement a proactive victims’ rights policy. 


The Ministry of Correctional Services supports this recommendation. As noted in 
the response to the previous recommendation, the question of victims’ right of access 


to information is under review. 


8. The Attorney General should consider introducing legislation similar to 
Manitoba’s Justice for Victims of Crime Act. 


The Ontario Board of Parole and the Ministry of Correctional Services point out that 
this recommendation does not apply to them, but to the Ministry of the Attorney 


General. 
The Central Lake Ontario Conservation Authority 


The Committee received a response from the then Minister of Natural Resources, 


Howard Hampton, in September 1993. 


1. The Central Lake Ontario Conservation Authority should consider innovative 
ways of raising more revenues locally. 


The Ministry has been working closely with all Conservation Authorities to assist 
them in identifying new sources of revenue. At time of writing, the Ministry was 
developing a policy with regard to allowing Authorities to charge fees for a variety of 


services. 


2. Durham Regional Council should consider making appointments to the 
Conservation Authority from outside its own ranks, so that more 
representatives of local, non-government environmental and conservation 
groups are included. 


The Ministry has not specifically encouraged the appointment of non-elected officials 
to the Conservation Authorities, but has left this to the discretion of the 
municipalities. However, the Ministry is involved in several initiatives which address 
the possible rationalization of resource management in the developed portion of the 
province. As these activities evolve, the Ministry may be in a position in the future 


to pursue this recommendation. 


THE WORKERS’ COMPENSATION BOARD 


The Ontario Workers’ Compensation Board (WCB) is currently responsible for an 
extensive multi-billion dollar compensation system that has served Ontario citizens 
since the early twentieth-century. Board officials are faced with the difficult task of 
playing the role of adjudicator, administrator, assessor, rehabilitator, investigator, 
and social insurance agent — while also representing the interests of both workers 
and employers. In addition, the Board’s activities have been complicated by major 


economic and technological changes that have transformed the Canadian workplace. 


The Standing Committee on Government Agencies held public hearings to review the 
Workers’ Compensation Board from 13 to 16 September 1993. Odoardo Di Santo, 
Chair, and Brian King, Vice Chair of Administration, along with their officials from 
the WCB made presentations to the Committee and responded to a broad range of 

| questions from members. Mr. King again appeared before the Committee on 17 
November 1993 to discuss information provided to the Committee by the Provincial 


Auditor. 


On 27 January 1994 the Committee met to discuss the information presented at the 
earlier hearings and to consider its conclusions and recommendations on the 
Workers’ Compensation Board. The Committee again met on 30 March and 13 April 
1994 to finalize its report. While the Committee heard a wide range of information 
and touched upon many matters relating to the WCB’s activities, its report 
emphasizes several key issues which Members feel are most important at this time. 
The Committee’s report comprises two major sections. The first provides a brief 
overview of the WCB, including its historical development, objectives, structure, 
operations and finances. The second part summarizes major issues which were 
considered by the Committee during its hearings, and outlines the Committee’s 


conclusions and recommendations related to these matters. 
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Historical Background 


Before workers’ compensation was introduced in 1914, a worker had to prove 
negligence on the part of the employer in the courts before he or she could receive 
compensation for job-related injuries. This system was unsatisfactory for both 


workers and employers because it was expensive, time-consuming and uncertain. 


In 1910 the Government of Ontario appointed Sir William Meredith, Chief Justice of 
Ontario, as a one-man commission of inquiry investigating the problem of 
compensating workplace related injuries. The compensation scheme proposed by 
Meredith has been described as a historic compromise between workers and 
employers. In exchange for guaranteed no-fault protection against income loss due to” 
industrial injuries and disease, workers gave up their right to sue their employers. 
Employers, in turn, are protected from costly and time-consuming lawsuits, but are 


left responsible for paying the costs of the compensation system. 


Meredith believed that the amount of compensation injured workers receive should be 
based on.their earning power. He also recommended, however, that the assessment 
rates charged to employers funding the plan be set in a manner that would not 
"unduly or unfairly burden employers " of future generations. Meredith recognized 
that compensation costs imposed on employers would, ultimately, be passed on to 


consumers. 


The recommendations in Meredith’s 1914 Royal Commission Report provided four 
guiding principles which shaped the creation of the Workmen’s Compensation Act of 


1914, now the Workers’ Compensation Act, R.S.O. 1990, c. W. 11: 


@ NO FAULT PRINCIPLE The first principle completely disregarded the question 
of negligence (except for cases where a non-fatal injury or serious disablement 
was solely attributed to the serious and wilful misconduct of the worker). 


@ STATUTORY BENEFITS The second principle emphasized that, following an 
accident, the need of an injured worker was the most important principle. The 


1] 


test for need was based on the worker’s inability to earn full wages for more than 
seven days after the accident. 


@ COLLECTIVE LIABILITY The third principle indicated that compensation 
costs rest solely on employers who were collectively liable (except for railways, 
publicly owned companies and municipal corporations who were individually 
liable). 


@® INDEPENDENT ADMINISTRATION The fourth principle designated a three- 
member commission appointed by the legislature to administer the Act’s 
provisions (Ontario, Report of the Occupational Disease Task Force, 1993, p. 8). 


In Meredith’s opinion, his compensation law system prevented wealthy employers 
from compelling employees to litigate their claims in court, with the obvious added 
benefit of reducing the cost of the administration of justice in the province (G. Dee, 
Workers’ Compensation in Ontario, pp. 7-8). The current Ontario Workers’ 
Compensation Act represents a historic balancing of the need of workers to have 
assured compensation and the desire of employer’s for a system with predictability 


and protection from liability (Disease Task Force, Deed). 


The Workers’ Compensation Act has undergone a number of changes since its 


creation in 1914. The following list provides a few of the highlights: 


@ 1917 — The Act was amended to authorize the Board to pay for medical services. 


@ 1924 — A section of the Act was added giving the Board responsibility for 
vocational rehabilitation. 


@ 1942 — The pension section was repealed and re-enacted and a number of 
significant changes were made to the permanent disability section of the Act. 


@ 1953 — In 1953 a voluntary experience rating plan was applied to seven rate 
groups. A 1917 statutory amendment provided authority. 


@ 1963 — The definition of accident was expanded to include "disablement arising 
out of and in the course of employment." 


@ 1984 — Bill 101 brought major changes to benefits for injured workers, the 
administrative structure of the WCB, and the establishment of four independent 
new bodies: The Workers’ Compensation Appeal Tribunal (WCAT), Offices of 

‘the Worker and Employer Advisor, and the Industrial Disease Standards Panel. 


1 age 


@ 1989 — Bill 162 introduced the dual-award system (compensation for economic 
and non-economic loss), new vocational rehabilitation and re-employment 
provisions (Ontario, Standing Committee on Resource Development, Service 
Delivery at the Workers’ Compensation Board, 1991, p. 5). 


Despite the above mentioned changes, the basic premise of the Act remains largely 
unchanged since its introduction in 1914. The underpinning premise of the Act 
supports the view that industrial accidents are different than all other accidents 
involving individuals in society and that the unique nature of these accidents justifies 
a different approach to handling them. Since the typical injured worker is 
performing duties as instructed by an employer at the time of an accident (duties 
which will benefit the employer), it is considered unjust that the worker should have 
to commence lengthy and expensive court proceedings in order to obtain 
compensation for his/her injuries (D. Gilbert, Guide to Workers’ Compensation, 


joeee Bye 

Objectives 

The WCB’s objectives are not listed in enabling legislation or policy directives. 
Instead, the Board’s objectives are set out in a Memorandum of Understanding 


between the Minister of Labour and the Chair of the Board. The Board’s objectives 


are to: 


@ provide income replacement to compensate workers in accordance with the Act; 


provide medical and vocational rehabilitation services to compensate workers; 


promote workplace accident prevention; 

@ effectively and efficiently manage the Board’s resources; and 

@ participate in new or revised occupational accident policy initiatives. 

To further these objectives, the Board has adopted four long-term strategic goals 


which include the promotion of: (1) service excellence, (2) financial soundness, (3) 


public understanding of the workers’ compensation system, and (4) responsible 
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administration of the Board’s operations. The Board has recently taken other steps to 
achieve its objectives through the creation of 15 internal action planning committees 
to implement recommendations made in the 1992 Task Force on Service Delivery and 
Vocational Rehabilitation and the adoption of a new operational planning and 
budgeting approach to ensure that internal resources are utilized where they are most 
needed. The Board has indicated that it is too premature to accurately assess whether 
the Board is making progress in achieving its strategic goals due to the brief period 
of time since they were developed (WCB 1993 Submission to the Standing 
Committee on Government Agencies.) The Board of Directors is presently engaged 
in a Strategic Planning exercise. The Plan includes a mission/value/vision statement 
as well as several key areas: financial compensation, occupational 
disease/rehabilitation and reinstatement, revenue and funding, health and safety, 


coverage, and governance and administration. 
Corporate and Legal Organization 


The Workers’ Compensation Board (WCB) is constituted as a Crown corporation 
under the Workers’ Compensation Act. As a Schedule Ill agency with an appointed 
Board of Directors representing two stakeholder groups (workers and employers), 
who are authorized to govern and manage it, the WCB operates to a significant extent 
independently of any Ministry in the Government, including the Ministry of Labour. 
This independence is recognized in the previously mentioned Memorandum of 
Understanding between the Minister of Labour and the Chair of the Board (last 

~ signed on May 14, 1982) which specifically sets out the Board’s relationship with the 
Ministry. The Memorandum reiterates many of the Board’s statutory powers and 


responsibilities and states that the Board: 


@ has responsibility for approving detailed budgets; 
@ can approach private parties and other governments; 


@ can enter into specific types of inter-jurisdictional agreements; and 
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®@ is completely independent of the Ministry of Labour for organizational and 
personnel matters. 


The memorandum also provides that: 


@ the Board must co-operate work with the Treasurer of Ontario on Board financial 
matters which may have an impact on the Province’s finance and debt policies; 


@ the Board must communicate regularly with the Ministry of Labour; 
@ the Board must keep the Minister of Labour informed of all significant matters; 
@ the Board-must provide the Minister with monthly operational reports; 


@ the Minister must approve all recommended legislative and regulatory 
amendments; and 


@ the Minister has carriage of all legislative amendments in the Legislature. 


Although the Board is largely independent and financially responsible for its own: 
operations, it must file an annual report of its operations with the Minister of Labour 
(subsection 78(1) of the Act). In turn, the Minister submits the report to the 
Legislature and it is subsequently referred to a standing committee (subsection 78(2) 
of the Act). 


Unlike many other companies in the province, the WCB is not subject to the 
Corporation Act or the Ong Business Corporation Act. There is general 
legislation, however, that affects the Board. For example, the Crown Agency Act, 
Crown Employees Collective Bargaining Act, Occupational Health and Safety Act, 
Human Rights Code, and specific parts of the Public Service Act all apply to the 
Board in the same manner as this legislation would apply to other Schedule III 
agencies of the Ontario peony In addition, certain provisions in the Insurance 
Act specifically affect the Board. Generally, these provisions eliminate the Board’s 
subrogated rights of action from workers who are in work-related motor vehicle 
accidents and have elected to collect compensation benefits rather than pursue a 


lawsuit against a third party. 


VES) 
Board Structure 


Under s. 56(1) of the Workers’ Compensation Act, the WCB Board consists of a full- 
time Chair, a full-time Vice-chair of Administration, and between five and nine part- 
time members representing employers, workers, the professions and the public. All 
Board members are appointed by the Lieutenant Governor in Council (the cabinet) 
through an order-in-council. The Act does not specify any limit to the term Board 
members may serve. The Chair of the Workers’ Compensation Appeals Tribunal is 


an ex officio and non-voting member of the Board. 


The Chair and Vice-Chair of Administration are considered full-time employees and 
are remunerated on a yearly salary as per Management Board of Cabinet directives 
and guidelines. All part-time Board members are paid on a per diem basis. The | 
amounts range between $200 to $400 per day according to the Management Board of 


Cabinet directives and guidelines. 
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WCB Board of Directors 


Terms of Office 














ae Affiliation 


Joseph Duffy Workers Oct. 1, 1991 to 2290/91 
September 30, 1994 
Maurice G. Dutrisac | Employers January 23, 1992 to 2970/94 
January 22, 1995 
Daphne J. FitzGerald Employers April 10, 1991 to 762/91 
April 9, 1994 
Brian King Vice-Chair of April 25, 1991 to 698/91 
Administration April 25, 1994 
Stephen Mantis Injured Workers January 1, 1991 to 2803/90 
December 31, 1993 
Dennis J. Schweitzer Workers June 1, 1993 to 1463/93 and 
November 30, 1993 1700/93* | 
|| Homer Seguin Workers April 10, 1991 to 763/91 
April 9, 1994 
Carmer J. Sweica Employers November 27, 1991 to | 2643/91 
November 26, 1994 
Robert Stanbury Employers April 10, 1991 to 1032/91%* 
April 9, 1994 
Odoardo Di Santo Chair May 2, 1991 to 699/91 
May 1, 1994 


*Mr. Dennis J. Schweitzer — Vice-Chairman, Board of Directors (Workers) 
**Mr. Robert Stanbury — Vice-Chairman, Board of Directors (Employers) 





Board Member : 






The chair of the Workers’ Compensation Appeals Tribunal is a full-time position and 


is also a part-tme non-voting member of the Board. 


In 1991, the Ontario government introduced new Board positions for vice-chairs 
representing both workers and employers. These individuals are responsible for 
evaluating material and recommendations presented by the staff to the Board. The 
executive committee follows the Board of Directors in the WCB hierarchy, and it is 


composed of each of the heads of the Board’s divisions. The committee is 
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responsible for the policy and operational direction of the Board and the management 


of its daily operations. 
Board Meetings 


The Board meets on the average once a month. Meetings tend to be held at the 
Board’s offices, although they may also be held in regional offices or at the 


Downsview Rehabilitation Centre. 
Restructuring 


The WCB has undergone massive restructuring in an attempt to improve the 
management and delivery of services to workers and employers. Up until the mid- 
1980s, the WCB was divided into 10 operating divisions including claims services, 
review services, medical services, vocational rehabilitation, financial services, 
communications, Regional and Area offices, and the Occupational Health and Safety 
Education Authority. In 1987, the Board was reorganized into the following four 


divisions: 


Client Services; 


Policy and Specialized Services; 

@ Corporate Services; and 

@ Strategic Policy and Analysis. 

This was only the beginning of the WCB’s reorganization efforts. In 1990 the Board 


introduced a new operating structure by placing its non-client service functions into 


the following seven distinct divisions: 


@ Central Client Services; 


@ Regional Client Services; 
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Finance and Administration; 


Information Services; 
@ Investments; 


® Professional Services; and 


Strategic Policy and Analysis. 


The Board increased its reliance on Integrated Service Units (self-contained units 
staffed by teams of adjudicators, rehabilitation professionals and medical staff that 
conduct their own decision-making) by formally introducing the model at the regional 


level. 


The Board reorganized again in 1991 by combining the Central Regional Client 
Services Division into a single larger Client Services Division, and it added a new 


Quality Assurance division. The Board was organized into the following divisions: 


@ Client Services Division — handled all aspects of adjudication, rehabilitation, and 
client interaction at the Board’s Toronto head office and at seven geographically 
based ISU’s. The Board’s regional offices are located in Ottawa, Windsor, 
Hamilton, London, Sudbury, Thunder Bay and area offices in Kingston, 
Kitchener, St. Catharines, North Bay, Sault Ste. Marie and Timmins. 


@ Finance and Administration Division — This division was responsible for a wide 
range of finance, revenue and administrative functions of the Board (e.g. 
accounting, budget support, audits, records management). 


@ Information Services Division — used by the Board in order to provide services in 
a more efficient manner. This division was responsible for developing 
applications for technological innovations as well as coordinating their use for 
Board purposes. 


@ Investments Division — the Board maintains an extensive investment portfolio in 
order to provide future benefits for existing clams. The Investments Division 
handles the Board’s portfolio through its Bonds, Money Markets, and Mortgages 
and Real Estate branches. 


@ Professional Services Division — was replaced by the Human Resources & Client 
Appeals Division early in 1992. 
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The new division includes a Human Resources Department, Training and 
Development, Corporate Data Services, Employee Health Services, Quality 
Management, Client Appeals consisting of Hearings, Re-employment Hearings, and 


Decision Review Services. 


Clinical Rehabilitation Services and the Downsview Rehabilitation Centre have been 
transferred to the Chief Medical Officer. Legal Services is now the responsibility of 


the Strategic Policy and Analysis Division. 


@ Strategic Policy and Analysis Division — this division researched, developed, and 
communicated policies and strategies developed for the Board’s activities. It had 
separate branches for research, policy analysis, strategic policy, operational 
policy, and medical and occupational disease policy and legal services. In 
addition, stakeholders of the Board were informed about policy changes through 
the communications branch (Ontario Workers’ Compensation: Employers Guide, 
Toronto: Carswell, 1993, pp. 19-26). 


According the 1992 Annual Report, the Board’s organizational structure was 
~ modified to include the following seven divisions: Strategic Policy and Analysis, 
Finance and Administration, Client Services, Human Resources and Client Appeals, 


Information Services, Clinical Rehabilitation Services, and Investments. 


The Workers’ Compensation Act established an Appeals Tribunal (WCAT) in 1985 
to hear appeals under the existing Act. The tribunal is a tripartite body composed of 
individuals representing workers, employers and impartial vice-chairs from the 
tribunal. Tribunal activities are independent of the Board and it is the final level of 


appeal for workers and employers disputing Board decisions. 
How The WCB Operates 


The WCB raises funds from employers in order to pay for the compensation awarded 
to workers who are injured on the job, or who contract an occupational disease. 
Compensation includes payment of health care expenses, payment for lost wages that 


may result from the injury or disease, a wide range of vocational and medical 
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rehabilitation services, future economic loss and non economic awards and death 
benefits to surviving dependents. Generally speaking, the Board’s most important 


duties under the Act are to: 


@ determine entitlement to compensation and other benefits; 
@® manage on-going claims; 


@ arrange for or provide health care, medical rehabilitation services and vocational 
rehabilitation services, as needed. by injured workers; and 


@ collect money from employers, who are compulsorily covered by the Act, to fund 
the workers’ compensation system. 


A compensation claim can be initiated by a worker, his or her union, or the 
employer. The Board’s responsibility is to investigate the claim by gathering 
evidence about the worker’s employment history and medical background. When the 
facts of a case are approximately equal in weight and where it is not practicable to 
determine an issue, the case must be resolved in favour of the claimant. In 
determining any claim under the Act, the decision must be made on the real merits 


and justice of the case. 


The initial decision about the claim is made by an adjudicator, whose decision can be 
appealed to a Decision Review Specialist. A further appeal is available to a Hearing 
Officer. The decision by an adjudicator or the decision on appeal to either the 
Decision Review Specialist or a Hearing Officer is supposed to be made within 12 
weeks. Once a decision is made, it should be communicated to the concerned parties 


within two weeks. 


The Workers’ Compensation Act requires employers, workers and health practitioners 
to provide information to the Board for the purpose of determining entitlement and 
calculation level and duration of such benefits awarded to injured workers. If all the 
requested information is not forthcoming, decisions will be made on the basis of the 


information available in order to meet the 12-week deadline. If a decision has been 
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made in the absence of certain information, this must be clearly communicated to the 


concerned parties. 


Adjudicators can amend or revoke their previous decision if new information is 
received, and generally accomplish this in one week and are clearly expected to do so 
in two weeks of receiving the additional information. In 1990 the WCB processed 
473,407 claims. Close to 80% of these were for sprains, strains, cuts and minor 
injuries. About 56% of first-time claims are paid within seven days, and 72% within 
i4 days. 


Benefits 


Benefits paid to injured workers vary according to many factors, including when the 
accident occurred, whether the disability is temporary or permanent, and whether the 
injury is total or partial. Family circumstances such as the number of dependants 
affect survivor benefits following a fatal injury. Table 1 summarizes 1994 benefits 
and ceilings for workers’ compensation benefits, while Table 2 reports 1994 indexed 


benefits and ceilings for survivors’ benefits. 
































TABLE 1 
> Worker Rantion Slee saouenta 1994 Indexed Benefits and Ceilings 
Board du travel For Workers’ Compensation Benefits 
Section of. Type of Benefit As Provided by Comments 
the Act Indexation of 1993 Amounts 
(Index Factor is 1.9%) 
37(1 Compensation for | | 90% ofnetaverage For accidents on or after 
39{1 Temporary Total earnings for HekVE of disability January 1, 1994. 
Disability «- minimum $15,145.15 per year 
or net average ‘earnings if less. 
38(1)(a) Ceiling on Earnings Covered | $43,800.00 For accidents on or after 
for Temporary Total Disability April 1,1985 to 
: December 31, 1990 inclusive. 
38(1)(b) Ceiling on Earnings Covered $45,600.00 For accidents from January 1, 1991 
for Temporary Total hese to December 31, 1991 inclusive 
38(1)(c) Ceiling on Earnitigs | $52,700.00 = For accidents on or after January 1, 
Covered for mecaerery Total Disability 1992 to December 31, 1992 
inclusive. 
38(1)(c) Ceiling on Earnings Covered for $53,500.00 For accidents on or after 
Temporary Total Disability January 1, 1993 to 
December 31, 1993 inclusive. 
38(1)(c) Ceiling on Earnings Covered for $53,900.00 For accidents on or after 
Temporary Total Disability January 1, 1994 to 
December 31, 1994 inclusive. 
50(3) - Clothing Allowance (max.) $505.55 Effective January 1, 1994. 
— for lower limb prosthesis or back 
brace for permanent back impairment 
or leg brace if confined to a wheelchair 
— for upper limb prosthesis (max.) $252.77 
145* Ceiling on Earnings Covered $39,200.00 For accidents prior to 
, 1985. 
145° _ Compensation for 75% of earnings for period of For accidents prior to 
Temporary Total disability = minimum of $272.01 April 1, 1985. 
Disability per week or carnings if less. 
Permanent Total 15% of rREDe For accidents prior to 
Disability — minimum $1,192 April 1, 1985. 
pertmonth. Payment for permanent 
partial disability is 
proportionate, 
146 Compensation for . 90% of netaverage For accidents on or after 
(37(3) Permanent Total earnings = minimum April 1, 1985to December 31, 1989 
and 39(1)]* Disability of $15,145.55. inclusive. Payment for permanent 
partial disability is proportionate. 





*(Pre — 1989 Act) 
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TABLE 2 
Worliers’ 1994 Indexed Benefits and Ceilings 
— — Sore For Survivors’ Benefits 
Section of Type of Benefit As Provided by Comments 
the Act Indexation of 1993 Amounts 
(Index Factor is 1.99) 
35(1)(a) Lump Sum — Spouse (median) $54,949.79 For death on or after 
(max.) $82,424.66 January 1, 1994. 
(min.) $27,474.88 
(increment) $1,373.74 
3903) Monthly Award = 90% of net average For death on or after 
-39(3 Spouse with Children earnings attimeof January 1, 1994, 
worker's death UNTIL youngest child 
— $15,145.55 (min) reaches age 19. 
304 Monthly Award = Basedon NAE at time of ‘For death on or after 
39 n\ Spouse with worker's death multiplied by % January 1, 1994. 
no Children (widow/er’s age) — $15, 145.55 (min) 
3908) Monthly Award = 90% of NAE at time of For death on or after 
39(S No Spouse & worker's death multiplied January 1, 1994, UNTIL 
Dependent Children by %(# of Children) youngest child reaches 
— $15,145.55 (min) age 19. 
35(7) Lump Sum — No §& gir $54,949.79 Fora death on or after 
& eT eaten hes January 1, 1994. 
35(9) Burial Expenses $2,060.61 (min) For death on or after 
Max. award subject to policy review January 1, 1994. 
35(17) Lump Sum — (total) $82,424.66 Fora death onor after 
Multiple Family Units January 1, 1994. 
145* Monthly Award — $968.89 per month, For death prior to 
Spouse effective January 11,1994. April 1, 1985. 
145* Monthly Award — — $270.55 per month, For death prior to 
TepaBoent Child(ren) effective January 1, 1994. April 1, 1985, UNTIL age 16. 
145° Monthly Award = $302.32 per month, For death prior to 
Dependent Orphans effective January 1, 1994. April 1, 1985, UNTIE age 16. 
145¢ Monthly Award = Financial loss as determined by For a death prior to 
Other Dependants the Board but not exceeding April 1, 1985. 
$968.89 per month, effective 
January 1, 1994, 


*(Pre-1989 Act) 
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Finances 


Overview 


The Ontario Workers’ Compensation Board is funded solely by annual assessments 
levied on employers by the Board. The WCB does not receive funding from any 
other source. It is not a recipient of government grants, although Section 79 makes 


this provision. 


Employer assessments are calculated as a percentage of the employer’s payroll in the 
form of an assessment rate. The amount of the assessment rate is determined by the 


risk of hazard associated with the employer’s business or industry. 


Each year, the WCB sets the assessment rate for each industry rate group based on 
several factors including the current financial position of each rate group and the 
accident experience of past years. The amount required to meet the projected 
accident costs of the rate group is determined. In addition, provision is made for 
other costs, such as financing the Workplace Health and Safety Agency, maintaining 
reserve funds and paying the WCB’s administrative costs. From these factors the 
WCE arrives at annual assessment rates, and employers are assessed at these rates 
based on every hundred dollars of their payroll per annum. Increases in assessment 
rates from year to year are generally confined within certain bounds so as to stabilize 


rates and not to unduly burden employers. 


Ontario employers who are covered by the Workers’ Compensation Act fall into two - 
categories: Schedule 1 and Schedule 2.. The majority of employers fall into the 
Schedule 1 category and are collectively liable for worker accidents. This category 
includes employers engaged in manufacturing, construction, mining and logging | 
enterprises. In comparison to Schedule 1 employers, Schedule 2 employers are fewer 
in number. These employers are self-insurers who are individually liable for all 
current and future health care and compensation claim costs. The WCB adjudicates 


claims and it pays benefits to Schedule 2 workers in a manner similar to Schedule 1 
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firms. It then charges these costs to the self-insured Schedule 2 employers plus an 
additional administrative fee (Ontario, Standing Committee on Resource 


Development, Service Delivery at the Worker’s Compensation Board, 1991, pp. 5-6). 


Total Expenses of Workers’ Compensation Board 





Admin. Expense ($000) 342,647 293,031 


* Projection based on January to May 1993 actual plus June to December 1993 budget. Services provided 
by government ministries are not reflected in these figures. 


In terms of salaries and benefits, transportation, administrative services and supplies, 


WCB spending has followed the pattern listed below in ($000): 


Salaries & Benefits 259,941 262,032 254,635 Da) oo Ri apes) 
Transportation & Communication 1579S) 18,014 19,585 19,188 


Supplies — Equipment 31,558 35,654 39,692 34,183 





*Projection based on January-May 1993 actual plus June-December 1993 budget. 


**Services are included in the Supplies — Equipment line. Payments to injured workers are classified as 
benefits expenses in the annual report and amounted to $2.2 billion in 1992. 


Auditing 


The WCB is audited by the Provincial Auditor, External Auditors and Internal 
Auditors. Section 77 of the Workers’ Compensation Act empowers the provincial 
auditor (or another auditor appointed by the Lieutenant Governor in Council under 
the provincial auditor’s direction) to audit the accounts of the Board. The 1992 WCB 


annual report includes the opinion of external auditors. 
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DISCUSSION AND RECOMMENDATIONS 


Board Accountability 


Members noted that the Provincial Auditor recommended in his report that the WCB 
should have a new Memorandum of Understanding with the Minister of Labour 
which clearly delineates the powers of the WCB and provides an accountability 


framework for decision making. 
The Committee therefore recommends that: 


1. The Minister of Labour should negotiate a new Memorandum of 
Understanding with the Workers’ Compensation Board which meets the 
concerns of the Provincial Auditor with respect to delineating the powers of 
the Board and providing an accountability framework for decision making. 


There was considerable discussion about accountability at the WCB. Some Members 
felt that more accountability by the board of directors could improve governance and 
control. In particular, some Members felt that it was time to end the practice of 
making political appointments to senior management positions at the WCB and to 
strengthen the Board’s management team by recruiting senior executives from the 
insurance industry to perform top roles. Other Members suggested that there appears 
to be a public consensus building that if the Board is moving toward-more financial 
accountability, we have to look at whether we want a political person in that position 
regardless of how able that individual might be. While it is a difficult question to 
totally eliminate anybody who has ever served in public office from the Chair and 
Vice Chair positions, some Members thought it worth noting how important these 


positions are in determining the direction in which the Board is going. 
The Committee therefore recommends that: 


2. The Minister of Labour should hire a qualified executive to Chair the 
Workers’ Compensation Board and supplement the executive with an entirely 
new management team, also recruited from the private sector. 


Zh 


Committee Members were of the opinion that the WCB determine the cost of any 
new policies that it is putting forward for implementation to address concerns about a 
lack of accountability and ensure economy, efficiency and effectiveness in service 


delivery to workers and employers. 
The Committee therefore recommends that: 


3. All new WCB initiatives in policy development and program delivery should 
undergo rigorous scrutiny to insure clear objectives and built-in controls prior 
to implementation. 


4. The Workers’ Compensation Board should enshrine the principle of value for 
money into the development and delivery of all programmes. 


5. The Workers’ Compensation Board should institutionalize the idea of good 
spending by establishing management responsibility for reporting 
performance, plans and budget and by conducting regular reviews to ensure 
adherence to stated objectives. 


Fraud Allegations 


The Committee heard that a substantial amount of fraud had occurred with respect to 
the WCB’s areas of responsibility although there are varying estimates of the 
magnitude of these fraudulent activities. The Board’s current anti-fraud strategy 
focuses on Board employees, suppliers (e.g. including medical, drug and 
physiotherapy providers), tax avoidance by employers, and workers making false 


claims. 


Brian King, Vice Chair of the WCB, told the Committee that in the place of a single 
fraud investigator in 1991, the WCB now has a Special Investigations Branch with 20 
staff, including 10 investigators who work closely with Crown attorneys and police 
forces. He noted that there are also 50 claims investigators around the province and a 
specialized audit team in the Revenue Branch. As well, Mr. King indicated that more 


than 1500 WCB staff members in client services had taken fraud awareness training. 
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He told the Committee that the WCB aggressively seeks to prosecute all cases of 


fraud and recover what has been lost. 


The Committee feels that it is important at this time to send a strong message that 


fraud in any form will not be tolerated by the WCB or by the Ministry of Labour. 
The Committee therefore recommends that: 


6. The Workers’ Compensation Board should immediately find ways to tighten 
controls on access to WCB operating systems. 


7. The Board should conduct necessary research to identify business areas highly 
vulnerable to fraud and ensure that close monitoring of these areas and 
needed anti-fraud controls are implemented in a timely manner. 
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Internal Financial Management 


Committee Members noted that the WCB’s internal controls have not kept pace with 
the rapid technological changes in the workforce. The presence of fraud in the system 


in part points to weaknesses in the Board’s internal controls. 


The Committee feels that a controllership function needs to be put in place to 
strengthen the efforts of the WCB to provide efficient and cost effective service 
delivery. Well defined control activities such as authority and approval limits must be 
in place. Systems need to be implemented to provide operational and financial 

- compliance-related information. Above all, Members felt that the controllership 
function must ensure a proactive approach to remedy weaknesses in the system and 


encourage fast corrective action. 
The Committee therefore recommends that: 


8. The Workers’ Compensation Board should develop an internal financial 
management or controllership function to provide its employees with clear 
roles and responsibilities and assist managers to minimize waste and prevent 
fraud. 


ey, 


9. The Board should implement a package of administrative reform measures 
including value-for-money auditing and internal spending controls. 


Strategic Planning 


During his appearance before the Committee in September 1993, Mr. King outlined - 
the Board’s current planning efforts. First, there is an Action Plan which has 16 
teams developing new models of community outreach, re-examining the role of front 
line vocational rehabilitation staff and fostering plain language communications. A 
second planning activity is being led by the Strategic Planning Coordinating 
Committee, which was established by the Board of Governors to shape the next five 
to seven years. This committee is made up of members of the Board of Directors, 
senior administration staff and union representatives. The eight issues they were said 
to be dealing with include: Governance and Administration; Revenue and Funding; 
Alternative Compensation Systems; Health and Safety; Financial Compensation; 


Occupational Diseases; Rehabilitation; and Coverage. 


Committee Members felt it important that a strategic plan be developed and 
implemented in a timely manner to ensure the viability of the WCB’s service to its 
clients. As well, the Committee expects the WCB to keep it up to date on its 
planning process, and the Board’s progress in implementing its stated planning 


objectives. 
The Committee therefore recommends that: 


10. The Workers’ Compensation Board should provide the Committee with 
its Strategic Plan as soon as it has been completed. 


11. The Board should provide this Committee with an annual written 
report of its progress in succeeding with its Strategic Plan’s objectives. 


12. The Board should develop a simple, straightforward client 
satisfaction survey in order to elicit client feedback 
concerning the on-going service improvement efforts of the 
WCB. 
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Corporate Culture 


Some Members observed that the WCB’s planning efforts now had employees 
involved in the decision-making process, and that an ongoing commitment to this 


process was desirable. 
The Committee therefore recommends that: 


13. The Workers’ Compensation Board should continue to provide training 
to its employees and involve them in the decision-making process. 


Vocational Rehabilitation and Return to Work 


The Committee wishes to emphasize the importance of ensuring a speedy return to 
work for those who suffer a workplace injury. i addition to the social impact of not 
working, an unacceptable financial burden is placed on the WCB and the Province. 
Members noted that the Board’s first Chief Vocational Rehabilitation Officer was 


appointed in the summer of 1993. 
The Committee therefore recommends that: 


14. The Workers’ Compensation Board should emphasize measures in its 
planning process which will promote vocational rehabilitation and 
foster an early return to work. 


Simcoe Place 


There was extensive discussion by the Committee regarding many issues associated 
with the WCB’s decision to become involved in the construction and ownership of 
new headquarters, to be known as Simcoe Place. The Committee reviewed the 
Provincial Auditor’s comments on Simcoe Place in his Special Report for the 


Standing Committee on Public Accounts along with the WCB’s response to these 


a 


observations. The Chair and, to a greater extent, the Vice-Chair of the WCB 
provided the Committee with their views on the background of the Simcoe Place 
decisions and on the observations made by the Provincial Auditor on these and other 
matters. As well, these officials addressed many detailed questions pertaining to 


Simcoe Place from Committee Members. 


Following public hearings, some Committee Members continued to have substantial 
concerns about Simcoe Place, although they recognized that at this point final 


decisions had been made and the project would proceed regardless. 


The Provincial Auditor, in his report to the Standing Committee on Public Accounts 
recommended that the WCB should report back to that Committee in 1996 with 
detailed information on all costs associated with the relocation to Simcoe Place. The 
Standing Committee on Public Accounts approved the following motion on 22 July 
1993: " That the Standing Committee on Public Accounts return to the issue of the 
WCB’s new headquarters after the WCB has reported back to this Committee in 1996 
as per the Provincial Auditor’s recommendation in his report". Such a report would 
include the final rental rates and annual costs; total staff that is relocated; space 
occupied; projected rate of return on investment based on actual building costs; 
moving costs; leasehold and furniture costs; and any administrative savings that have 
been achieved by the relocation and consolidation of the head office, such as staff 
reductions. The Auditor also recommended that the WCB assess its long term staffing 
requirements in light of savings possible from reduced claims, down-sizing and 
automation, and determine the effect this may have on space requirements. Some 
Members noted emphatically that such a financial review of Simcoe Place would have 
been more valuable before the decision to proceed had been made. Other Members 


indicated that a thorough financial review in 1996 would still have usefulness. 
The Committee therefore recommends that: 


15, The Workers’ Compensation Board should comply in full with the 
recommendations of the Provincial Auditor to the Standing Committee 


a2 


on Public Accounts which relate to the relocation to Simcoe Place and 
any associated cost savings. 


Financial Position 


Committee Members expressed significant concern about the WCB’s growing 
unfunded liability in an economic climate which has seen declining revenues for the 
Board. There was a great deal of discussion related to the need for the WCB to 
develop a funding strategy which ensures the viability of an effective compensation 
mechanism which protects injured employees while ensuring that employers remain 
competitive and viable in trying economic times. The Board’s Vice-Chair, Mr. King, 
informed the Committee that those sectors which have been hit hardest by the 
recession - manufacturing, resources and construction - make up about 75% of the 


WCB’s revenue base. 


Some Members suggested that rising premium rates are having a strong negative 
impact on existing businesses and making Ontario less attractive for new business, 
investment and jobs. They attributed the debt, the cost and the shortcomings of 
workers’ compensation to the fact that it has become increasingly regarded as an 
employer-funded social safety net, rather than remaining true to its original concept 
as a workplace accident insurance plan. Some members felt that the WCB has 


become a universal system to compensate everyone for almost anything. 


Some Members suggested that the Workers’ Compensation Board should follow the 
lead of Manitoba and New Brunswick and change the 90% net benefit level to ensure 
claimants do not receive more in compensation than they would if they were on the 
job. As well, some Members felt that the Board should investigate some form of co- 
payment by claimants to enhance accountability. However, the Committee did not 


agree to put forward recommendations on these matters. 


The Committee held extensive discussions on many aspects of improving the WCB’s 


funding strategy. 
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The Committee therefore recommends that: 


16. The Workers’ Compensation Board should develop a new funding 
strategy which addresses the viability of the system into the future. 


7. The Board should conduct consultations with the workplace parties 
and provide a report to the Minister of Labour. 


Future Coverage 


The Committee also discussed the issue of possible future extension of WCB benefits 
to cover such conditions as workplace stress. Some members noted that employers 
and many members of the public are concerned that the WCB is going to continue to 
expand its coverage to areas where there is a lot of controversy at a great cost to the 
system. Some Members were unsure if the WCB can totally close the door to new 
areas of coverage, but felt that a consensus is needed in the Province before coverage 


is expanded. 
The Committee therefore recommends that: 


18. The Workers’ Compensation Board should commission an impartial 
evaluation of what services are provided and what services might be 
covered in the future. . 
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DISSENTING OPINION OF THE PROGRESSIVE CONSERVATIVE MEMBERS 
STANDING COMMITTEE ON GOVERNMENT AGENCIES 
REPORT ON THE WORKERS’ COMPENSATION BOARD 
APRIL 1994 





Progressive Conservative Caucus 


We are submitting this dissenting Opinion to address what we see as the serious deficiencies in the 
majority report’s recommendations on the measures the government should take to address the 
Workers’ Compensation Board’s (WCB) $11.6 billion unfunded liability. The Government of 
Ontario must immediately address the unfunded liability in order to not only ensure the future 
viability of the WCB, but also to ensure that assessment rates charged to employers do not further 


put Ontario’s businesses at a competitive disadvantage. 


The “Mike Harris Task Force on Creating Jobs Through Small Business” found that of the two 
provincial payroll taxes - the Employer Health Tax and WCB premiums - the latter attracted the 
most negative criticism. Ontario’s WCB premiums, the highest in the country, are generally held 
to be excessive. Employers are also concerned that there continues to be tremendous upward 
pressure on premium rates as a result of the escalating unfunded liability. The 1994 assessment 
rates are already a significant impediment to the ability of business, particularly new and small . 


businesses, to create and sustain jobs. 


The majority report, while it agrees with many of the points that the Progressive Conservative 


Caucus put forward in a six point action plan in February 1993, does not make specific 


_ recommendations to confront the unfunded liability. The business members of the Premier’s 


Labour Management Advisory Committee [PLMAC] reported in November 1993 that the unfunded 
liability could balloon to $52.5 billion by 2014 if the future economic loss/non-economic loss 
claims, which the Liberal’s introduced in 1989, continue to escalate beyond the original 
projections. This estimate was over $20 billion higher than the original projection of $31.5 billion. 
Despite these projections, the majority report is largely silent on the need for immediate action to 


address the unfunded liability. 


Progressive Conservative Caucus 


The Progressive Conservative Caucus was encouraged that several of the recommendations in our 


action plan have been included in the main report. Specifically, our plan recommends: 


[1] 


[2] 


[3] 


a moratorium on all new entitlements, such as stress compensation, until there is a plan in 


place to deal with the unfunded liability. 


replacement of the political appointees in the WCB’s management structure with a 
turnaround management team of insurance professionals. We would eliminate the 
politically appointed chair, usually a politician, and fill that position with a top notch 


executive from the private sector. 


direct management to cut costs - starting with the development of an action plan to reduce 


- benefits, along the lines of reforms undertaken in other provinces. Following Manitoba’s 


and New Brunswick’s lead, Ontario must change the 90% of net benefit level, streamline 
administrative procedures and adopt a value-for-money approach to rehabilitation to get 


injured workers back to work healthier, cheaper, and faster. 


On October 19, 1993 PC M.P.P. [Dufferin-Peel] David Tilson introduced a private 
members’ bill [Bill 106] to amend the Workers’ Compensation Act. Consistent with the 


Manitoba and New Brunswick legislation, the Bill will: 


° Limit stress claims to only those that result as a reaction to a traumatic event; 

° Reduce maximum compensation from 90% to 80% of net earnings of the worker 
before the injury; 

° Address over-compensation by including top-up provisions in collective agreements 
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[4] 


[5] 


[6] 


Progressive Conservative Caucus 


and other income sources, such as CPP benefits, in the WCB benefits calculation; 


° Introduce a three-day waiting period before compensation is payable; 

° Index awards on the anniversary date of the award rather than on January 1 each 
year, 

° Allow the Provincial Auditor to conduct value-for-money audits of the Board. 


introduce value-for-money audits and internal spending controls. It is absolutely ridiculous 
that WCB has been able to get away with awarding a contract to build a new $200 million 
office tower — that it neither needs, nor can afford — without first getting the 


government’s approval, or at least being accountable for the decision. 


undertake a serious review of the merits of privatization and contracting out of both the 


‘ administration and provision of workers’ compensation services, and enlist private sector 


expertise to develop and implement less expensive and more effective ways to retrain, 
rehabilitate and respond to the needs of injured workers so they can re-enter the workforce. 
Government should limit its role to assuring all workers have a choice among competing 
private sector plans and at the most, a drastically reduced WCB should be retained as an 


insurer of last resort for workers in firms that cannot qualify for private coverage. _ 


investigate a worker co-payment scheme to fund the system. 


Despite being encouraged by the inclusion of recommendations that mirror our six point plan, the 


Progressive Conservative Caucus felt that the majority report failed to deal with the most pressing 


issue facing the Board - the financial integrity of the system. The government must introduce 


immediate measures to address the $11.6 billion unfunded liability - which is growing at a rate of 
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Progressive Conservative Caucus 


approximately $200 million a day. 


The Employers’ Council on Workers’ Compensation, an association of small and large businesses, 
has called on the Premier to introduce a reform package which meets the three-way test of 
resolving the WCB’s financial problems, while reducing the pressures on assessment rates and re- 


establishing a fair system of workplace injury compensation. 


The WCB’s unfunded liability has been recognized as a serious problem for over a decade. In 
1984, the WCB realized that the annual assessments charged employers were inadequate to cover 
future accident costs. As a result, the Board adopted a “full funding” strategy to ensure at some 


future date its assets would match its liabilities. The funding strategy was designed to: 


° raise assessment rates to levels adequate to cover the current and future costs of. 
each year’s new accidents; 
° generate a surplus above this amount sufficient to retire the unfunded liability within 


30 years [2014]. 


The “full mune strategy has governed the setting of the WCB’s assessment rates every year 
since 1985, with the exception of the 1991 rate freeze. Assessment rate increases of 15% for three 
years were followed by increases of 10% for the next three years. Between 1984 and 1989, the 
Board’s strategy to eliminate the unfunded liability was on track. During 1990, however, the 
unfunded liability increased more than was anticipated under the original funding strategy. The 
WCB claimed there were two primary reasons: 1) Bill 162, introduced by the Liberals in 1989, 
added nearly $1 billion to the Board’s unfunded liability; and 2) the recession reduced revenues. 


Progressive Conservative Caucus 


In February 1992 the Board finally responded by issuing a “Funding Strategy” discussion paper. 
The report was rejected by the employer community since it only provided options for either 
increasing assessments or extending the period to retire the debt from 2014 to 2024. Noticeably 


absent were any proposals that would reduce the real costs of the system. — 


A report by William Mercer concluded that the critical problem facing the WCB had less to do with 
the economic downturn, and much more to do with the ability of the Board to responsibly and 
effectively manage. Bill 162 expenditures have far exceeded even the highest projections, and 
therefore business has asked the Provincial Auditor to launch an in-depth review of the 
implementation of the future economic loss and rehabilitation provisions of Bill 162 to determine 


the reason for the cost over-runs. 


The Liberals had maintained that Bill 162 would be revenue neutral. At the time, Minister of 


Labour, Gregory Sorbara, stated: 


“The overall financial impact of these reforms will be revenue neutral . They will reallocate 
resources within the workers’ compensation system to compensate for loss of earning 


ability, and help focus our efforts on the priority of rehabilitation.” 


In his 1993 annual report, the Provincial Auditor advised that the Board must develop plans to 
attack the unfunded liability as quickly and effectively as possible. The Auditor pointed out that in 
“early 1992 the Board released a “Funding Strategy” discussion paper, but never formulated any 
Piidiete plans. The Auditor stated, “the absence of a defined Board strategy for the unfunded 
liability and insufficient action to manage and control this liability would have a negative impact on 


the future of the workers’ compensation system.” 


Progressive Conservative Caucus 


In response, the WCB said, “The Board of Directors hopes to develop and adopt a plan by late 
1993 or early 1994. One of the elements of the plan is the funding of the program.” No 


announcement has been made to date. 


Finally, on January 12, 1994, the Financial Executive Institute of Canada released a report that 
compares the financial position of Workers’ Compensation Boards across Canada. The report 
concludes that “it is clear that the rising cost of workers’ compensation cannot continue simply to 
be passed onto employers through ever higher assessment rates. Corporate competitiveness 
is crucial to maintaining our Canadian standard of living and this is one program 
in urgent need of repair. There is a danger of affecting both current and future 
jobs.” The report recommends that “aggressive action be taken to focus on reducing 
expenditures. Provinces with weak fiscal conditions such as Ontario, Quebec, Nova Scotia and 
Alberta should ior the leadership shown by Manitoba, New Brunswick and Newfoundland. 
The latter provinces enacted legislation that reduced costs significantly but still maintained an 


effective safety net for injured workers.” 


The consequences of not dealing with the unfunded liability could have a wider impact on the 
province by reducing its ability to access the international debt markets. Walter Schroeder, 
President of the Dominion Bond Rating Service, was quoted in the Globe and Mail on November 


8, 1993 as stating: 


“Ultimately, if we’re convinced that they’re not going to be able to fund it or we’ll have to 
fund it with tax dollars, that thing’s got to go on the debt level of the province. It would 


probably raise the [province’s] debt rating level 15 to 20 per cent.” 


Progressive Conservative Caucus 


The Canadian Bond Rating Service echoed this sentiment in their 1994 First Quarter Report on 
Ontario’s finances. The report states that “Ontario and its (non-budgetary debts) will be closely re- 


examined as figures become available.” 


There is no evidence that either the WCB or the Minister of Labour acknowledge the severity of the 
fiscal problem. Benefit awards are significantly out of line with other. provinces, but the Board 
has taken no action to bring these costs down. In fact, a series of recent decisions by the Board 


can be construed as evidence of lack of fiscal responsibility: 


° the decision to build a new headquarters in downtown Toronto at a time when 


approximately 20% of the office space in Metro Toronto is vacant; 


° comments made by Odoardo Di Santo, WCB Chair, and Brian King, Vice-Chair 
Administration, before the Standing Committee on Government Agencies between 
September 13th - 16th 1993, that indicate their support for a universal system for 
workers’ compensation, introduction of a flat-line payment system, and the 


extension of entitlement for chronic stress; 


° the December 1993 announcement that the Board would hold public hearings in 
1994 on expanding its coverage to include banks, insurance companies and other 


sectors now exempt from the WCB. 


The need for immediate action is reinforced by the Financial Executive Institute of Canada’s report. 


Their data reveals that Ontario’s unfunded liability is a significantly larger drag on businesses in 
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Progressive Conservative Caucus 


Ontario than the unfunded liabilities in other provinces. Provincial Workers Compensation Boards 
had a $1.3 billion increase in their unfunded liabilities in 1992, raising to $15.8 billion the total 
accumulated deficits of the funds. Ontario’s share of the debt amounts to $11.1 billion [note: the 
1993 unfunded liability is projected to rise to $11.6 billion]. Ontario is responsible for 70.25% of 
the accumulated $15.8 billion debt, yet Ontario workers make up only 39% of the Canadian 


workforce. 


Ontario’s cumulative unfunded liability is also very substantial compared to the size of the fund. 
Ontario’s $11.028 billion unfunded liability is equivalent to 4.4 years of revenue. This has 
increased significantly since 1990, when the unfunded liability was equivalent to 3.5 years of 
revenue. In comparison Nova Scotia’s $448 million unfunded liability is equivalent to 3.8 years 


of revenue, while Quebec’s $3.451 unfunded liability is equivalent to 2.7 years of revenue. 


There are also substantial variances in benefits paid per lost time claim. Ontario continues to 
exceed by far all other provinces. At $23,500 per lost time claim, it is well ahead of the second 
and third provinces - New Brunswick at $14,900 per claim, and Nova Scotia at $14,600 per claim. 


[see attached chart] 


Ontario’s volume of lost time claims has steadily declined from a level of 208,500 in 1988 to 
136,900 in 1992. However, during the same period benefits paid per lost time claim has grown 
from $14,710 to $23,506. This statistic reflects not only the recession which makes it harder for 
injured workers to return to work, but also the full implementation of the Liberal’s Bill 162 which 


introduced a dual-award compensation system. 


Progressive Conservative Caucus 


Ontario’s average premium per $100 of payroll of $3.16 and maximum insurable earnings of 
$50,800 are both the highest of the ten provinces. This compares with $2.24 and $44,500 in 
Quebec, and $2.15 and $45,500 in Manitoba. [see attached chart] 


Ontario’s administrative expense as a percentage of revenues at 14.8%, is the fourth highest in the 
country. Only Alberta at 19.7%, British Columbia at 17.9%, and New Brunswick at 15.3% have 
higher administrative expense ratios. Ontario’s administration costs have climbed from 9.9% in 


1989 to 14.8% in 1992. 


With a capitalization ratio [asset coverage] of only 26.7%, Nova Scotia has the most under funded 


plan in the country. Ontario, with a capitalization ratio of 37.4%, is second worst. 


Clearly these figures demonstrate that the government can no longer ignore the unfunded liability. 
If this government is not prepared to act, the Progressive Conservative Party will make WCB 
reform a priority after the next election. We are committed to making the WCB work on behalf of 
both employees and employers in Ontario, and we believe that charting these and other positive 
“New Directions” will not only get injured workers and their employers back on track, but it will 


help get Ontario’s economy back on track as well. 





Ted Amott, MPP | ~ Chris Stockwell, MPP 
Wellington | Etobicoke West 
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ONTARIO FOOD TERMINAL BOARD 


The Ontario Food Terminal (OFT) Board is a Schedule II Operational Rater of the 
Ontario Government. It runs a central wholesale market for fresh fruit and produce 
located in the Mimico area within the southeastern limits of the City of Etobicoke 
(provincial constituency of Lakeshore). The 38.6 acre site contains cold storage and 
produce warehousing facilities, related office space, a farmers’ market, car and 
transport truck parking areas, truck loading facilities and a railway spur track. This 
facility opened in 1954 and the original cost of land and buildings was $5.1 million. 


Over the years various capital improvements and modernizations have been made. 


On November 24, 1993 the Chair of the Food Terminal Board, Mr. Gary Ireland, 
other Board members, the General Manager, Mr. Bill Carsley, and other senior staff 
appeared before the Committee. On January 25, 1994 the Committee toured the 
Food Terminal and on January 26 the Food Terminal Board Chair, other Board 
| members and senior staff appeared again before the Committee. On January 27 the 
Committee held preliminary discussions on issues to be considered in its Report on 
this agericy. As a result of this meeting the Committee Chair, Margaret Marland, 
MPP, wrote to the Hon. Elmer Buchanan, Minister of Agriculture, Food and Rural 
Affairs (at the time of the hearings the Ministry was the Ministry of Agriculture and 
Food), regarding a number of matters. A response from the Minister was received 
on February 28 and distributed to the Committee. On March 30, April 15, and May 
11, the Committee considered its Report and the Report was approved by the 
Committee on May 18, 1994. 


The first part of the Report presents background information on the Food Terminal 
based on materials provided by the Terminal or the Ministry of Agriculture, Food 
and Rural Affairs, and information presented by Board members and staff during 
their appearances before the Committee. The second part discusses various matters 
relating to the operation of the OFT and includes the Committee’s recommendations. 


The Committee looks forward to a timely and appropriate response to these 
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recommendations by the Ontario Food Terminal Board and/or the Minister of 


Agriculture, Food and Rural Affairs. 


BACKGROUND INFORMATION ON THE 
ONTARIO FOOD TERMINAL 


History 


The OFT was established under the authority of the Ontario Food Terminal Act 

_ passed by the Ontario Legislature on March 27, 1946. During the original debate in 
the Legislature in March 1946, part of the rationale for a new terminal was the need 
to alleviate crowding and congestion in the St. Lawrence market area and at facilities 
owned by Canadian National Railways at the foot of Yonge Street. The Minister of — 
Agriculture, Thomas Kennedy, stated "that market facilities have not kept pace with 
improvements in transportation or with the growth of population." The Minister also 
sated that the"... niecenl Toronto wholesale fruit and vegetable market facilities, 
which were originally built and have remained up to the present time essentially a 
horse and buggy terminal market. For forty years it has been recognized that these 
wholesale facilities were antiquated and far from adequate to meet modern 
requirements." Lack of agreement among the wholesale trade and the railways with 
respect to financing and the location of a site, plus the intervening wartime period, 


had stymied earlier efforts to reach agreement on a new produce terminal. 


Other concerns by the government in the late 1940s were the desire to improve 
efficiency, reduce distribution costs and provide modern refrigeration and pre-cooling 
facilities. At this time most produce was transported by rail but trucking was 


assuming greater importance. 


During the March 1946 debate the Minister of Agriculture announced general 
agreement by a committee of growers, wholesalers, the federal Department of 
Agriculture and the two transcontinental railways as to the suitability of a site for a 
new terminal in Mimico on a property immediately north of the Queen Elizabeth 


Way. The Minister stated: 
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. . . the fact that private interests appear to be unable to plan 
and finance proper central modern market facilities points in the 
direction of public operation of produce markets as community 
enterprises serving the needs of many groups of citizens. This 
Bill, therefore, makes provision for such a plan of operation. 


In 1948 the plans for the Terminal at the Mimico site were completed. The farmers’ 
market section opened on July 1, 1951 and the wholesale market section opened in 
1954. In 1968 the OFT Board acquired a 200 acre site in Vaughan for a new 
terminal but because of insufficient interest from warehouse tenants this property was 


sold in 1980. 


A modernization program to the Etobicoke facility was carried out during the early 
1980s and a 600 vehicle parking deck was constructed, which also provided shelter 
for a portion of the farmers’ market located beneath. The cold storage facilities were 


also renovated. More recent capital improvements are highlighted below. 
Enabling Legislation and Supporting Regulations 


The enabling legislation provides authority for the establishment of a 7-person 
Ontario Food Terminal Board which is appointed by Order-in-Council. There is also 
provision for a General Manager of the Terminal and other employees. In 1993-94 
there were 36 employees of the Terminal, down from 41 in 1990-91. Staff has been 
reduced by attrition and by automation of the parking gate and attendant functions on 


the property. 


The primary object of the Board as specified in Section 4(1)(a) is to "acquire, 
construct, equip and operate a wholesale fruit and produce market in The 
Municipality of Metropolitan Toronto or The Regional Municipality of York... ." 
The Board "may rent space in the Terminal to such persons and upon such terms as 
the Board considers proper" . . . (Section 5). In this regard there are 28 wholesale 
fruit and produce warehouse leaseholders or tenants; 500 grower or farmers’ market 


leaseholders or tenants; and some 6,000 buyers who operate from or do business at 


a 


the Terminal. There are also two restaurants, ancillary office space and a branch of 


the Bank of Montreal located on the premises. 


Funds collected by the Board from these operations are applied, under the provisions 
of Section 7, to operating expenses, payment of interest and retirement of 


indebtedness, and finally, reducing fees or rents or setting up reserve funds. 


Section 6 allows the Cabinet and Treasurer (now the Minister of Finance) the 

authority to "guarantee the payment of any securities issued by the Board, the 
| repayment of any advances made by banks . . . and the payment of any other 
indebtedness incurred by the Board." Section 11 provides the Board with the 


authority to sue and be sued. 


In addition to the statute there are two regulations pursuant to the Ontario Food 

_ Terminal Act. Regulation 871 deals with the composition and procedures of the OFT 
Board and Duties provisions for meetings, execution of documents and officers. 
Regulation 872 deals with the conduct of business and contains provisions respecting 
the operation of vehicles, parking in designated areas, accidents, selling by wholesale 
only, hours of operation, entry to terminal, damage to property, premises of 


wholesalers, equipment on premises, and storage and display on docks. 
General Operation of the Terminal 


In association with the operation of a wholesale fruit and produce market, the Food 
Terminal Board leases land, warehouse units, offices and other facilities to farmers, 
wholesalers and various support services. A 90,000 square foot cold storage facility 


is also operated for use by wholesale tenants and farmers. 


A Memorandum of Understanding (1993) exists between the OFT Board and the 
Minister of Agriculture, Food and Rural Affairs. This document is usually updated 
when a new Board or Minister is appointed. The purpose of the Memorandum "is to 


clarify the objectives, priorities and performance expectations of the Board and to set 
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out the responsibilities and operating relationships between the Board and the 
Minister of Agriculture, Food and Rural Affairs." This document states that "the 
Minister is accountable to the Legislature for the Food Terminal Board. The Board, 
through its Chairman, reports to the Minister." The Board is required to conform to 
Management Board of Cabinet Directives that apply to Schedule II agencies.. The 
OFT Board is also required to "develop and submit a multi-year Corporate Plan for 
the approval of the Minister." The Board "shall be self-sustaining, meeting its 
operating interest and maintenance expenses from the revenues it derives from the 
rentals and other charges." .Prior approval of the Minister and Office of the Treasury 
is required for any financial arrangement of the Board that would increase the 
Province’s liabilities. The Board’s Annual Financial Report is audited by the 


Provincial Auditor. 


As stated in the 1992 Annual Report, a financial objective of the Board is to "ensure 
that the cash flow from operations is sufficient to cover expenses including all capital 
and maintenance expenditures." A "cost centre" approach is used in the financial 
management of the Terminal and nine cost centres are identified: short term 
leaseholders, restaurants (2 establishments), cold storage, farmers’ market (550 
stalls), A and B warehouses (rented to perpetual lessees), annual offices, road and 
gate, railway (one track and related dock area), and parking. The A and B 
warehouse units which are the largest cost centre or source of revenue, are run on a 


strict cost recovery basis. 


’ The Food Terminal’s 1993 Annual Report provides the most current picture of the 
Board’s operations. Fiscal year 1992/93 revenues of $5.72 million dollars were 
higher than the 1991/92 revenues of $5.68 million. Revenues from the newly 
installed automated buyer access card system were substantially higher while 
revenues from cold storage declined. It would appear that usage and rental of the 


expanded cold storage facilities are down due to the impact of the recession. 


Board expenses for 1992/93 totalled $5.79 million and the Terminal recorded a loss 
of $68,751, which was lower than the 1992 loss of $169,554. Overall tonnage at the 
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Terminal has remained constant at an estimated 825,000 tons for both 1991/92 and 
1992/93. 


The Corporate Plan - Fiscal 1992-1993-1994 identifies "seven projects in order to 
achieve its overall statement of direction." These include a planned expansion of 
cold storage capacity; upgrading of office space; construction of buyer’s dock space 
for larger trucks; completion of a farmers’ market parking deck extension; 
development of a separate market for cut flowers; revision of the Regulations; and 
the development of a plan with the Farmers’ Market Task Force. The current status 
of these projects is as follows: the cold storage facility was expanded and upgraded; 
the office space is in the process of being upgraded and new windows are being 
installed; new buyers’ storage space was built; a separate flower market has not been 
developed; parking deck extension has not been undertaken; new Regulations have | 
not been developed; and a Task Force Report, as highlighted below, was prepared in 
July 1992. | 


In response to concerns raised by the OFT Board, the Ministry of Agriculture, Food 
and Rural Affairs established a Task Force to review the operations of the farmers’ 
market section in the summer of 1990. This Task Force Report was finalized in July 
of 1992 and reviewed 27 issues, most of which relate to details of the management 
and operation of the Farmers’ Market. The first recommendation sought, through 
legislative and regulatory amendments, to provide the OFT Board with the authority 
to prohibit the marketing of non-Canadian fruits and vegetables, limit the number of 
vendors of non-Ontario fruits and vegetables, and limit the number of vendors 
handling imported cut-flowers. This recommendation is discussed further in the 


Committee recommendations below. 
Reviews by Other Committees of the Legislature 
Since 1979 the OFT has been reviewed and reported upon four times by Committees 


of the Legislature: Standing Committee on Procedural Affairs, Second Report on 


Agencies, Boards and Commissions (1979) (four recommendations pertaining to the 


40 


OFT); Standing Committee on Government Agencies, Report on Agencies, Boards 
and Commissions (No. 14, 1988) (14 recommendations); Standing Committee on 
Government Agencies, Report on Agencies, Boards and Commissions (No. 17, 1990) 
(reiterated recommendation re proposed repeal of section 12 of the Ontario Food 
Terminal Act); Standing Committee on Government Agencies, Report on Agencies, 
Boards and Commissions (No. 18, 1992) (review of responses to earlier 


recommendations). 


A major recurring theme of these reviews was the perpetual lease provisions granted 
to "A and B" warehouse leaseholders, the escalating value of these leases when 
transferred or assigned, and the OFT Board’s statutory authority to restrict the 
establishment of other food terminals in the greater Toronto area. On the subject of 


the leases the Standing Committee on Government Agencies’ 1988 Report stated: . 


The Committee views the "perpetuity" provision as iniquitous: it 
creates an enormous commercial advantage for those who hold 
the original leases as opposed to any potential leaseholders. 
Moreover, this commercial advantage is exercised at the 
expense of the Food Terminal Board, a public entity, and, 
therefore, ultimately at the expense of the Ontario taxpayer. 


These leases were first granted in 1954 and renewed with an increase in annual fees 
in 1984. During the Terminal’s formative years the perpetual lease feature was 
designed to encourage full occupancy. As outlined in the "Renewal Warehouse 
Lease" (clauses 2 and 13 in particular) provided to the Committee, the perpetual 
lease feature is still in effect. The current leases run for "the term of thirty (30) 
years .. . from the Ist day of April, 1994 until the 31st day of March, 2014 subject 


to the right of renewal... .". 


Over the years the private leaseholders have also not been willing to voluntarily 
surrender these leases. It is believed by senior OFT managers that the leases have 
contributed to ensuring stable tenancy and revenues to the Terminal for the 


warehouse space during the recent recession. 
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In 1988 the OFT Board, in response to recommendations by the Government 
Agencies Committee (1988 Report), embarked upon a project to build ten new "C" 
produce warehouse units which would be leased to tenants without the perpetuity 
clause. This building, which would also have included second storey office space 
and additional truck loading docks, was planned to be built along the southern limits 
of the Terminal property. It was later scaled down to five units. In 1990, because 
of changed economic and financial conditions, three prospective tenants who had 
signed agreements to lease in this new facility indicated they were no longer 
interested. The "C unit" project was therefore cancelled by the Board and has not 
been reactivated. The OFT retained the deposits made in the case of these 
cancellations. The expenditures associated with this aborted project resulted in the 


OFT recording a loss in 1990-91. 


COMMENTS AND RECOMMENDATIONS 


Updating and/or Review of the Enabling Legislation and Regulations 


The enabling Ontario Food Terminal Act has remained substantially the same since 
1946. The most significant change occurred in 1990 when those sections which gave 
the Board authority to veto the establishment of other wholesale fruit and vegetable 
markets in the Toronto area were removed. This had been discussed by several 


legislative Committees between 1979 and 1992. 


The Corporate Plan - Fiscal 1992-1993-1994 states that the "regulations were written 
in 1954. These regulations [Regulations 871 and 872] are outdated and must be 
rewritten in order to give the Board better control over matters such as safety, misuse 
of docks and tenants’ employees." During their appearance before the Committee, 
the Food Terminal Board members and senior staff devoted extensive time to 
emphasizing their concern respecting the need to update, clarify and amend the 
enabling Food Terminal Act and associated regulations. Background notes they 
distributed to the Committee addressed "the problems facing the Board related to its 
Act." 
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The specific matters identified as being in need of attention by Board officials 


include: 


@ powers to enforce the sale of only Ontario-grown produce at the Farmers’ Market 
section of the Food Terminal; 


@ a wider use of the government’s authority to guarantee the Board’s loans to 
thereby reduce interest charges and resulting charges to tenants; 


@ specific authority for the Food Terminal Board to adopt conflict-of -interest 
guidelines for Board members. During the Committee hearings it was indicated 
that in the past Board members have, on occasion, voluntarily declared conflicts 
of interest; . 


@ authority to prepare up-to-date business by-laws; 


@ clarification of the Board’s authority to levy certain fees, licensing powers, 
policing/enforcement powers and ability to levy more realistic fines and penalties; 
and 


@ clarification of the Board’s ability to embark on new business opportunities, such 
as a wooden pallet repair and resale business. | 


_ In considering these matters the Committee believes that, given the time required to 
undertake a complete review and rewrite of the Ontario Food Terminal Act, it would 
be preferable to attempt to achieve these changes through appropriate Food Terminal 
Board resolutions or policies, changes to Board practices, or through making or 
revising Regulations pursuant to the statute. This latter method in particular would 

’ have to be pursued in conjunction with the Ministry of Agriculture, Food and Rural 
Affairs. In addition, the Minister of Agriculture, Food and Rural Affairs may give 
consideration to "housekeeping amendments" to the Ontario Food Terminal Act to 


update its provisions. 
The Committee therefore recommends that: 


19. The Ontario Food Terminal Board and the Minister of Agriculture, 
Food and Rural Affairs should seek to address issues relating to: the 
broader use of the government guarantee of the Food Terminal’s debt; 
the preparation of up-to-date business by-laws by the Food Terminal 
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Board; clarification of Board powers; and ability to embark upon 
related new business ventures through modification of Board policies 
and procedures and/or the revision of existing or making of new or 
updated Regulations. In addition, the Minister of Agriculture, Food 
and Rural Affairs should consider introducing "housekeeping 
amendments" to the Ontario Food Terminal Act to appropriately update 
this statute. 


20. The Ontario Food Terminal Board, with the assistance of its counsel 
and the Ministry of Agriculture, Food and Rural Affairs, should 
undertake to prepare and adopt "Conflict of Interest Guidelines and 
Procedures" for Board members. The Memorandum of Understanding 
between the Board and the Minister of Agriculture, Food and Rural 
Affairs could be modified to give direction for the preparation of such 
"Guidelines". 


Status of Proposed Improvements in the OFT Corporate 
Plan - Fiscal 1992-1993-1994 and Preparation of a New Corporate Plan 


Several capital improvements identified in this Plan such as the farmers’ market/ 
parking deck extension and a separate market area for cut flowers have not yet been 
undertaken. The Committee recognizes that appropriate financing and revenues are 
required to finance the extension of the parking deck and that the flower market 
expansion would have to be related to evolving market conditions. It also notes that 
the OFT Board maintains that modifications to Regulation 872 and the Act would be 
required. These matters are subject to negotiation between the Board and the 


Ministry of Agriculture, Food and Rural Affairs. 
The Committee therefore recommends that: 


pale The Ontario Food Terminal Board should work to expand the parking 
deck to both provide additional parking and extend coverage over the 
farmers’ market. The Board should pursue negotiations with the 
Ministry of Agriculture, Food and Rural Affairs to determine whether 
capital assistance would be available for this undertaking and/or seek 
to finance this project through charges or fees levied upon Terminal 
tenants. . 
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22: The Ontario Food Terminal Board should proceed with the 
preparation of a new and updated Corporate Plan to identify capital 
improvements and other objectives to be undertaken during the 1990s 
to maintain the Terminal as an efficient and effective public facility to 
meet the needs of the wholesale produce trade. 


Status of Recommendation of Farmers’ Market Task Force (1992) 
Re Prohibiting Non-Canadian Fruits and Vegetables, Limiting 
Vendors of Non-Ontario Fruits and Vegetables, and Limiting 
Vendors Selling Imported Cut Flowers 


This recommendation was described in some detail above. The Committee 
understands that its primary objective is to ensure that the sole purpose of the 
farmers’ market section of the Terminal is to provide commercial opportunities to 
Ontario farmers to market Ontario-grown produce. The Committee is also aware that 
the bulk of the produce offered for sale in the farmers’ market is Ontario produce 
offered for sale by Ontario producers. The "Open Growers Stall Lease Agreement" 
between the Food Terminal Board and farmer tenants contains a clause which states 
that only Ontario-grown produce may be sold by such tenants. Based upon the 
testimony of Board members and officials, the Committee understands that for the 
most part tenants honour this provision. However, one tenant has challenged this 
restriction and it would appear that some farmer tenants may offer non-Ontario 
grown produce in the "off season" when fresh Ontario-grown produce may be 
unavailable. The Committee believes that to impose and enforce a rigid restriction 
on non-Ontario produce at the farmers’ market would be a complex matter from both 
policy and legal perspectives. Vigorous enforcement could also arouse the concern 
of other provinces with respect to "restraint of trade" by an Ontario government 
agency at a time when provincial governments are attempting to remove and limit 
interprovincial barriers to trade within Canada. Such an action might also be 


interpreted as contravening Canada’s continental and international trading obligations. 


The Committee also believes that a rigid policy to restrict the sale of non-Ontario 
produce at the farmers’ market could cause hardship to some growers who at certain 


times of the year might find it necessary to offer non-Ontario produce for sale. Strict 
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enforcement might cause some growers to leave the farmers’ market and could 
thereby reduce Board revenues. Because of these issues the Committee is not in a 
position to recommend a specific course of action on this matter at this tmme. The 
Food Terminal Board and the Ministry of Agriculture, Food and Rural Affairs may, 
however, monitor the situation and hold further deliberations on this matter if 


conditions warrant. 
Perpetual Leases 


The issue of the perpetual leases held by current warehouse leaseholders was 
extensively discussed by previous Committees. The current "Renewal Warehouse 
Lease" extends for 30 years from 1984 to 2014 (lease paragraph 2) with a right of 
renewal (lease paragraph 13). Legal opinions presented to an earlier Committee 
indicated that the current leaseholders would be entitled to compensation if an attempt 


was made to terminate these leases. 


Officials indicated that the Board restricts the number of warehouse units that may be 
held by one company to three. However, the Committee understands that several 
companies at the Terminal who acquired their units before this restriction do have 
more than three units. With the onset of the recession the market value of these 


leased units has apparently declined substantially. 


In considering the perpetual leases the Committee recognizes that in the Terminal’s 
formative years these leases were useful in encouraging tenants to locate at this 
facility. During the current recession these leases may have also added an element of 
stability to the Terminal’s warehouse operations and related lease revenues. 
Nonetheless, the Committee does have reservations with respect to the "closed 
market" commercial advantages granted to the current long-term leaseholder tenants 


in a publicly owned facility. 


If market conditions improve and sufficient commercial interest exists, the Food | 


Terminal Board should consider reviewing and possibly reactivating the "C unit" 
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project which would involve the construction of a fixed number of new warehouse 
units that would be rented for suitable fixed terms but not on a automatically 


renewable perpetual basis. 
The Committee therefore recommends that: 


PRI The Ontario Food Terminal Board should monitor market conditions 
every 5 years (the earlier "C unit" project was cancelled in 1990) and 
- in 1995 assess possible tenant interest in reactivating a plan to build 
additional new warehouse units at the Terminal, which would be 
offered for lease without a perpetuity clause. 


24. The Ministry of Agriculture, Food and Rural Affairs and the Ontario 
Food Terminal Board shall immediately investigate methods of 
equitably terminating the perpetual nature of the warehouse leases. A 
"buyout" option and/or shorter term leases must be considered. . 


25. Upon termination, or the intention to sublet a warehouse lease, the 
| warehouse lease shall revert to the Ontario Food Terminal Board. In 

addition, if a tenant vacates the premises the lease shall be deemed 

terminated. 


26. The Ministry of Agriculture, Food and Rural Affairs shall provide a 
written progress report on recommendations 24 and 25 to this 
Committee within six months of the tabling of this Report in the 
Legislature. 


Consideration of Privatization of the Food Terminal Operation 


In the current economic climate many levels of government are concerned with 
increasing the efficiency and in some cases reducing the cost and size of government 
operations. In June 1993 the Minister of Agriculture, Food and Rural Affairs 
announced that the Ontario Stock Yards in west Toronto would cease operation at the 
end of 1993. The 35 acre property will be leased to the private sector and the 


proceeds from the lease used to create a Livestock Industry Trust Fund. 


Officials stated that during the term of the previous Liberal government there was 


some internal examination of the possible privatization of the Food Terminal and a 
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delegation from the Ministry of Agriculture and Food visited the Hunts Point 
Produce Terminal in New York City to study the 1988 privatization of this facility. 
Long term leases are held by a new private corporation that controls the terminal and 


leases a 100 acre site from the City of New York for 50 years. 


The land and improvements at the Food Terminal’s Etobicoke site, located in the 
midst of a developed urban area, would have a significant market value. The 1993 
Annual Report of the Ontario Food Terminal Board records the cost of capital assets 
at $19.90 million and the 1993 net book value of these capital assets at $11.39 
million. The recorded net book value of the 38 acre parcel of land on which the 
Food Terminal sits is $275,604, which is far below market value even with the 


current depressed state of the real estate market. 


Alternatively, the argument could be made that as a self-sustaining, long-standing 
public entity the OFT continues to perform an essential and effective role in 
facilitating the operation of the wholesale produce market and competitive interaction 
between growers, wholesalers and buyers. Privatization of this facility could disrupt 
the operation of the wholesale produce market in the Toronto area and the serving of 
small independent sellers and buyers. In a questionnaire response to the Committee 


Clerk in August 1993, the Minister of Agriculture, Food and Rural Affairs stated: 


The Board and the Food Terminal continue to fulfil their 

original mandate. The Ontario Food Terminal has maintained 
its status as the central and only significant wholesale market for 
fresh produce in Ontario. The Terminal provides a market 
place for Ontario and imported produce and operates in a 
manner consistent with the objective of providing high quality 
produce to Ontario consumers at competitive prices. 


Officials of the City of Etobicoke Planning Department reported that the Terminal is 
a major source of property tax revenue, economic stability and jobs within south 
Etobicoke. The 1993 Annual Report of the Ontario Food Terminal Board indicates 
that $1.17 million was paid by the Terminal in realty and business taxes. During his 


appearance before the Committee, the Chair of the Food Terminal Board indicated 
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that the Terminal and its tenants provide some 1,100 full-time and 200 part-time 
jobs. In addition it is estimated that 15,000 people earn at least part of their living 


because of the Terminal’s existence. 


While the Terminal is a provincial agency and located on land which is publicly 
owned, the Terminal has been self-funding throughout its history. According to the 
Food Terminal Board "with the exception of a BILD [Board of Industrial Leadership 
and Development] grant [of $2 million], it has never received any money from the | 
Province." The original capital cost of the terminal was retired with interest from 


revenues from Food Terminal tenants. 
The Committee therefore recommends that: 


Pat fe The Ministry of Agriculture, Food and Rural Affairs should act to 
ensure that the Ontario Food Terminal is retained as a self-sustaining 
public agency. Both the Ministry and the Ontario Food Terminal - 
Board should continually strive to improve the efficiency and financial 
performance of the Food Terminal operations. 


Implications of the Social Contract on the Food Terminal 


The OFT will be required to make a cash contribution of $72,000 per year, or 4.4 
percent of total wages and benefits, for each of 3 years, to meet its obligations under 
the Social Contract Act, 1993. In a letter dated August 19, 1993 addressed to the 
Premier, the Food Terminal Board Chair maintained that "because it does not receive 
any money from the Government in the form of funding or transfer payments, it [the 
Board] should be exempt from the Social Contract legislation." This correspondence 
also indicated that "major repairs [over the next three years] are required to keep the 
facility from falling into a state of disrepair . . ." Indications are that the Premier 


referred this letter to the Minister of Finance. 


The Committee therefore recommends that: 
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28. The issue of whether the Ontario Food Terminal Board should be 
required to contribute to the Social Contract should be resolved 
between the Board and the Government. 


Impact of the Recession and Increased Competition 


Overall tonnage handled by the Terminal has dipped from a 1990/91 total of 842,000 
tons to 825,000 tons in 1992/93. Total revenues, however, have increased from 
$5.07 million in 1990/91 to $5.73 million in 1992/93. The Terminal’s cold storage 
facility has recently been under-utilized and there has been some vacant office space, 


which may be ascribed to the impact of the recession upon the produce trade. 


In addition, the OFT faces wholesale competition. Recent press reports and 
advertisements have indicated, for example, that "Knob Hill Farms" has recently 
opened a "wholesale cash and carry" for produce, meat and a variety of non- 

_ perishable grocery products-at a warehouse facility in Scarborough. Knob Hill 
Farms is also an office leaseholder at the Ontario Food Terminal. The Oshawa 
Group operates a grocery products distribution centre for fresh produce, frozen 
foods, dairy products and eggs on a property adjacent and immediately east of the 
Food Terminal property which serves its Food City and Price Chopper stores and 


IGA and Food Town franchise stores. 


In June 1990, in response to Recommendation 20 of Report No. 14 (1988) of the 
Standing Committee on Government Agencies, the Ontario Food Terminal Act was 
amended to delete the former section 12 which in effect prohibited the establishment 
of a wholesale fruit and vegetable market in Metropolitan Toronto, York Region or 


Peel Region (County of Peel portion) without the approval of the OFT Board. 


This amendment was achieved by the passage of Bill 167, the Ontario Food Terminal 
Amendment Act, 1990, which was introduced as a Private Member’s Bill by Mr. 
Norman Sterling, MPP, who served as Chair of the Standing Committee on 
Government Agencies during its 1990 report on the Food Terminal. This Bill had 


the unanimous consent of all members of the Committee. 
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Based upon information presented by the Board, the Committee understands that 
despite the recession the Terminal has continued to handle a significant share of the 
fresh produce consumed in the province. The Terminal is the largest wholesale 
produce market in Canada and it is estimated that 20 percent of the produce grown in 
Ontario destined for the fresh market goes through it. In 1992 the total value of 


wholesale produce sales at the Terminal was $600 million. 


Following its tour of the facility the Committee came away en a generally 
favourable impression of the Terminal’s operation. The Committee believes that the 
Food Terminal has performed admirably in preserving volume and maintaining 
Terminal revenues as an established and self-sustaining public agency. In addition, 
the Terminal distributes a wide range of exotic crops and produce which serve the 
growing and diverse multicultural markets in southern Ontario. The Terminal 
appears to be maintaining its position as an important component of the wholesale 


produce trade in Ontario. 
Efforts to Promote Conservation, Waste Reduction and Re-use 


The Food Terminal has implemented a comprehensive program to source-separate, 
reduce and recycle waste. Paper waste from the office is collected for recycling; 
wood waste is collected; produce waste is collected, compacted and used for cattle 
feed, and is being tested for composting; and cardboard is collected for recycling. 
Through these efforts some 6,700 tons of waste have been diverted from the Metro 

' Toronto landfill site with savings to the Board of $1 million. It was also indicated 
that the total waste produce is estimated as below 1% of total tonnage handled. The 
Committee was generally impressed with the on-site recycling efforts and the obvious 
presence of coloured bins to separate and collect various materials for recycling. The 
Committee strongly encourages and supports such initiatives by the Food Terminal, a 
public agency with direct and daily ties to a host of private operators and 


entrepreneurs. 
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The Terminal’s cold storage facilities have been refurbished to operate on computers 
and reduce the consumption of electricity. These commercial coolers use ammonia 


as a coolant rather than ozone-depleting CFCs (chlorofluorocarbons). 


In addition the "Daily Bread Foodbank" and "Second Harvest" have access to the 
Food Terminal. Tenants deal mainly with "Daily Bread" which sends a truck to the 
Terminal daily to pick up produce that is still appropriate for consumption but does 


not meet appearance, timing or packaging standards. 
The Committee therefore recommends that: 


29. The efforts of the Ontario Food Terminal Board to date to practice 
waste reduction, re-use, recycling and conservation are to be 
commended and the Committee encourages further efforts such as 
composting of organic wastes and efforts to further promote energy 
conservation. 


Current Dominance of the Truck as Compared to the Rail Mode of Transport 


Over the years the long distance transport of produce to the Terminal has come to be 
dominated by trucking; rail carries less than 1% of produce. Food Terminal officials 
indicated that over the course of a year fewer than fifty railcars now-make use of the 
one remaining siding track and covered rail dock at the Terminal. The railroad cost 
centre continues to lose money despite a cutback in area. Figures for the year ending 
March 31, 1993 indicate that the railyard facility lost some $14,400; and for the first 
eleven months ending February 28, 1994, $3,300. The Food Terminal considers 
these losses to be small and believes that the rail facility should be retained to meet 
current demand, provide service in the event of a truck service disruption, or be 


available if rail service should improve. 


While the Committee recognizes that the truck mode of transport has become 
dominant, the following recommendations are put forward in the interest of 


attempting to improve and enhance the financial viability of the rail component of the 
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Terminal’s operation. An alternative "dual use" of the rail loading facility by trucks 
and rail cars should also be examined to make more effective use of this covered 


loading space. 


The Committee also notes that with the expansion of continental trade within North 
America the two major Canadian transcontinental railways have promoted the 
expansion of rail link-ups and north-south services between Canada and the United 
States and priority container and piggy-back services. There may therefore be the 


potential to increase priority international rail service for produce. 
The Committee therefore recommends that: 


30. The Ontario Food Terminal Board should conduct a feasibility study of 
modifications to the covered rail dock area to make more effective use 
of this facility and increase the Board’s revenues. This study should 
consider, but not be limited to the possible use of the rail dock by 
trucks unloading produce, picking up material for recycling, and other 
appropriate uses. The Committee also believes that the existing track 
and covered dock area should be retained for railcar use. 


a1. The Ontario Food Terminal Board, in conjunction with the Ministries 
of Agriculture, Food and Rural Affairs, and Transportation, should 
convene a meeting with major produce importers and representatives 
of Canadian National and CP Rail to communicate their desire to 
increase usage of the on-site rail siding at the Food Terminal. 
Measures to improve and increase produce shipments by rail directly 
to the Ontario Food Terminal should also be considered. 


Workplace Safety at the Food Terminal 


The Terminal is a facility where boxed or crated produce is quickly moved to and fro 
by swift moving fork-lift trucks. Based upon its visit to the Terminal, the Committee 
believes that in such a fast-paced work environment there is potential for workplace 

injuries and accidents. Information from the Board indicates that accidents involving 


buyers have decreased and that the safety record of the Board staff is good. 
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The Committee therefore recommends that: 


a2: The Ontario Food Terminal Board should continue efforts such as 
workplace committees, notices and training to promote safe work 
practices for its employees, tenants and customers. 


Inspection of Fresh Produce and Protection of Public Health and Safety 


When the Food Terminal Board appeared before the Committee, there was some 
discussion of inspection of produce to establish grades and for pesticide residues, and 
of the issue of irradiated food, which has apparently not been approved for use in 
Canada. The Committee understands that inspection duties and responsibilities are 
outside the direct mandate of the Board as operator of the Food Terminal. 
Nonetheless, as indicated by the Chair of the Board, the Terminal acts as a 
"facilitator" and has cooperated with officials of Agriculture Canada and other public 
agencies to ensure that inspectors have adequate access to the Terminal to carry out 
necessary samplings and inspections of produce. The Committee is confident that the 
Board will continue to cooperate with such agencies and officials. Since the matter 
of produce inspection, grading and sampling is outside the direct mandate of the 
Food Terminal Board the Committee has not put forward specific recommendations 


in this regard. 
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THE ONTARIO HUMAN RIGHTS COMMISSION 
The Ontario Human Rights Code 


The Ontario Human Rights Commission administers and enforces the Ontario Human 
Rights Code, R.S.O. 1990, c. H.19. The Commission was established in 1962, 


when the Code was enacted. 
The Code declares in its Preamble that its aim is: | 


the creation of a climate of understanding and mutual respect for 
the dignity and worth of each person so that each person feels a 
part of the community and able to contribute fully to the 

development and well-being of the community and the Province. 


In light of the Preamble, the Code provides that every person has a right to freedom 


from discrimination in the areas of: 


@ services, goods and facilities; 

@ the occupancy of accommodation; 
@ contracts; 

® employment; and, 


@ membership in vocational associations and trade unions. 


Every person has a right to freedom from discrimination on the following grounds: 


race; ancestry; place of origin; colour; ethnic origin; citizenship; 
creed; sex; sexual orientation (but see the exceptions below); 
handicap; age (18-65 years in employment, 18 years and over in 
accommodation [but see below], and 16 and 17 years in 
accommodation for those who have withdrawn from parental 
control); marital status (includes cohabitation, widowhood, 
separation); family status (parent-child relationship); the receipt 
of public assistance (in accommodation only); and record of 
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offenses (provincial offenses and pardoned federal offenses, in 
employment only). 


As noted above, the Code prohibits discrimination in accommodation on the ground 
of age for those 18 years of age or older. However, in Dudnik v. York Condominium 
Corp. No. 216 (No. 2) (1990) 12 C.H.R.R. D/325 a Board of Inquiry held that with 
respect to the occupancy of accommodation the minimum age of 18 violated s. 15(1) 


of the Charter of Rights and Freedoms (the equality rights section). 


The Code prohibits not only overt and covert direct discrimination, but also what 
section 11 describes as "constructive discrimination." This occurs when a 
requirement, qualification or factor exists which does not constitute discrimination on 
a prohibited ground, but does result in the exclusion, restriction or preference of a 


group of persons. 


The Code also prohibits harassment in accommodation and employment because of 
sex, race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, 
handicap, age, family status, marital status, the receipt of public assistance and 
record of offenses. It should be noted that the Code does not expressly prohibit 
harassment committed by landlords or other occupants of the same building as the 
complainant based on sexual orientation, or harassment in the workplace committed 
against employees by employers, their agents or other employees based on sexual 
orientation. Under the Code everyone has a right to be free from sexual solicitation 
and advances, and reprisals or threats of reprisals for refusing unwanted advances, 


made by a person in a position to confer or deny a benefit. 


The Code provides for a number of exceptions to its prohibitions against 
discrimination. For example, private clubs and ethnic organizations may restrict 
membership to persons of certain backgrounds and origins, and under certain 
conditions landlords may restrict access to their residential accommodations when 


they share the bathroom and kitchen facilities with the tenants. 
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Role of the Commission 


Under section 32 of the Code a person who believes that his or her rights under the 
Code have been infringed may complain to the Commission. (The Commission also 


has the authority to initiate complaints, but this power is used sparingly). 


All complaints are first investigated by the staff of the Commission. A copy of the 
complaint outlining the complainant’s allegations is sent to all parties (known as the 
respondents) against whom the complaint is made. The staff will attempt to settle the 
complaint at this stage by mediating among the parties, under the terms of the 
Commission’s Early Settlement Initiative (ESI). The parties are invited to explore 
possible resolutions to the dispute without prejudice. Matters resolved in this matter 
are Closed by the staff, and are not recorded as formal complaints. If the dispute 
cannot be resolved under ESI, it is accorded the status of a formal complaint. A 
human rights officer will then endeavour to involve the parties in a conciliation. In 
carrying out an investigation into a complaint, Commission staff have broad powers 
to enter business premises, request the production of documents, and interview 


witnesses. 


All settlements worked out between Commission staff and the parties to a formal 


complaint must be approved by the Commission. 


If the staff are unable to settle a complaint, a report is made to the Commission 
detailing the findings of the investigation. The Commission has the discretion to 


decide not to deal with the complaint if: 


@ the complaint is not within the Commission’s jurisdiction; 


@ the subject matter of the complaint is trivial, frivolous, vexatious or made in bad 
faith; 


@ the facts upon which the complaint is based occurred more than six months before 
the complaint was filed; or 


ay. 


® there is a more appropriate procedure for dealing with the matter under another 
law. 


If the Commission decides not to deal with a complaint, it must notify the 
complainant in writing, and advise him or her of his or her right under section 36 of 


the Code to apply to the Commission for a re-consideration. 


If the Commission decides to deal with a complaint, it may request the Minister of 
| Citizenship to appoint a Board of Inquiry. A Board of Inquiry is an independent 
adjudicative body, whose members do not belong to the public service. The parties 
to a proceeding before a Board include the complainant, the respondent, and the 
Commission. The Board hears testtmony and makes a finding, based on the 
evidence, as to whether the Code has been contravened. If the Board finds that the 


Code has been contravened, it is empowered to: 


@ direct the respondent to do anything that, in the opinion of the Board, the party 
ought to do to achieve compliance with the Code, with regard to the complainant 
as well as future practices; and, 


@ direct the respondent to make restitution, including monetary compensation, for 
loss to the complainant arising out of the infringement (there are no statutory 
limits to this type of monetary compensation); and, where the infringement has 
been engaged in wilfully or recklessly, direct the respondent to compensate the 
complainant for mental anguish with a sum not exceeding $10,000. 


Workload 
The following table shows the case load of the Commission for the five most recent 


complete years (these statistics are drawn from the Estimates Briefing Books 1992- 


1993 and 1993-94 of the Ministry of Citizenship). 
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TABLE ONE 
WORKLOAD 1988-93 


Inquiries from Public 116,308 92,053 56,448 61,901 60,440 


Complaints 
Carried Over 2,189 2,761 2,635 2,228 1,839 
Opened DSW 2,535 1,971 1,996 ea 5734 


4506 | 5.296] 4,606 | 4.24 | 3.573 | 
' Less Cases Closed 2,659 BZ IL TBS 1,603 1,345 
TOTAL Cases in progress e877 *= 2,189* 2,851 2,621 2,228 


* includes 5 reactivated cases 
** includes 30 reactivated cases 





In 1992-93, 202 cases were referred to boards of inquiry; in 1991-92, 73; and in 
1990-91, 28. 


Table Two below shows how many cases were closed at the ESI stage and how many | 
were closed after they become formal complaints (the following tables are based on 


information provided by Commission staff). 


TABLE TWO 
CASES CLOSED BY CATEGORY 


Year ESIs Closed Formal Complaints Total Cases Closed 
Closed 


aa ea a 
2 ae 
a 


The following table provides information on the Commission’s case load during the 













current fiscal year, as of December 31, 1993. 


De 


TABLE THREE 
WORKLOAD 1993-94 (UP TO DEC. 1993) 


SSE og CSE ca ol a dec opsion 
Inquiries from Public SOrOTS 


Complaints 
Carried Over 


Opened 


3,548 
Less Cases Closed 1,403 
TOTAL Cases in progress Pel ES ONG 





* includes 11 reactivated cases 


The following table shows the complaints received by ground and provision for 
1992-93. Note that complaints of discrimination on the basis of a handicap is the 
single commonest complaint received by the Commission in 1992-93 (24% of the 


total). 
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TABLE FOUR 
COMPLAINTS RECEIVED BY GROUND AND PROVISION, 1992-93 


The table below shows how complaints were handled in 1992-93. (Note that tables 


five and six below include information on complaints processed in 1992-93 but which 


may have been received in a previous fiscal year). 


& 
3H 3 p 8 

: 249 6 & 8 2 E , 

S # é & Tee: 

9 RS ae re G 

Meats fo) oe oS eC 4 o) < 

Gig #, 3 > en 2» i) Q eB g B 5 J A a 

TER : 

: : Ua 2 See Be ieee fee E508 
OSE GEASS SATIRE ES TIRE RELA SOSA SEICL ERT AISI NEN ANNO TSCA NARI IAL RE LEELA POLS LAVAL SABES ALONE LA IA EOEN TON TOA IAS LATA EA LES: 
* SERVICES ROD t NO aie e296: a7 IT” OR" Fee 306 13 
¢ HOUSING 49 Om 5 Foi gels TL 18h 35 3 gore FSI : 237 10 
® CONTRACTS LLNS a Ae ee os Pe eR MA ORE. Ce = - =) 0 
° EMPLOYMENT 447 80°35 335.237 21 135 37-29:428 -me «- 92 : 1,688 B 
® VOCATIONAL ihe 

ASSOCIATION. 5. SPO elias MUS ep Wek eee, Fe - 29 1 
* REPRISAL | Sy hay) Romer) is Soe =. =) get 50) - 50 2 
@ BREACH OF 
SETTLEMENT Dg UREN p ele Wma tO eatin icp Ta ois ee inet ®) 2 0 

TOTAL’ 474 114 51 392 245 55 156 64 80558 70 2 50 4 2 2,317 100 
PERCENTAGE _ ROP Se Dalim! 2-7 wo By 24 0-2 20° 8 400 
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TABLE FIVE 
COMPLAINTS CLOSED BY DISPOSITION, 1992-93 


FAMILY STATUS 
| SETTLEMENT, NO GROUNDS 


: 
3 
a 


B SEX & PREGNANCY 


: SEXUAL HARASSMENT 


B SEXUAL ORIENTATION 
4 
E REPRISAL, BREACH OF 





- BOARD APPOINTED . 055) 451 ude, OME B0N ae 4 5 


De el a 0am ee oo Paro meent oD 
+ SETTLED 172°" "30 33 196 d47~ - 12 64 22 12 240 - 1 1 930 
+ DISMISSED/NoT PURSUED 48 14 5 24 Ose | ZS 4 1 80 - - - 211 
* WITHDRAWN - atts 35 13-135 70 197 = 252 13 8 229 ~ 1 1 689 
; 360 82 BS Str. 257 35 146 41 1576 - z 2 1,957 
ACCOMMODATION: 
- BOARD APPOINTED “Oe he hots Swe gt eer Ne oes aia ia Uy lee oY Sine 
» SETTLED 26 2378 Wee; 7) ie 6 Oe la 20 pa gto: - - «156 
« DISMISSED/NOT PURSUED. - - - - 3 Pe =: 1 =} Ze ee - Zz 12 
: WITHDRAWN oes 27> 7 Ae Fah, 2 8. D+ 420 11 24 - - 108 
: Lie 56 12 5 13 9 6 17 17 74 37 65 3 #«=OC- 2 313 
_ SERVICES; Ff 
* BOARD APPOINTED 2 - Se - fi - - - 13 - - - 30 
- SETTLED 36 11 4 11 - | | 2 i 67 - - -' 157 
« DISMISSBD/NOT PURSUED 6 3 1 3 - - 1 1 1 14 - - 1 31 
‘ WITHDRAWN 34 6 5 egids eit = 8 4 6 Ze 33 - - - 112 
78 20 1092036 - 2 fae 412 9 10 127 - - 1 330 
CONTRACTS, VOCATIONAL ASSOCIATIONS, REPRISALS, BREACH OF SETTLEMENTS: 
; BOARD APPOINTED - . ~ - - “ - L ~ = - =i ves Troe ke 
‘SEITLED 3 ~ - 1 ~ - L 2 = 2 - - 12 21 
* DISMISSED/NOT PURSUED ‘| - - - - - L - ~ ot, eee ee 5 ei 
« WITHDRAWN 3 2 - ff - - - - 2 - - - 9 23 
7, 2 - 8 - - 3 2 2 2  -« - 33 — 59 


The table below shows how settlements of complaints were effected in 1992-93. 
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TABLE SIX 


SETTLEMENTS EFFECTED BY GROUND, 1992-93 


ae 

é : e é : 

; a j fe) 

So be 
: A : op : ee 
eroG f ra 5 B 
Zz 

J oe 

é 8 6 om < E A 0 

Bice) SS pene eS 

: AC a 

4 
foc EemER E vce howe 
a Ss 2) ie) n- m2 A 
RERAELA STAAL GSAT L ANTI ARPSEIR III IEE SLI Sis PIKE ELLE SEEH TASS LILLIE ARIA LED SS ISLE RE ELSES BR LEIN SS TAOS SALSA I AE SOB ERTL LI INR x 

RACE/COLOUR > 421,903 Ties. — Demeniegiendg! 49 Menggt 8e%s 
ETHNIC ORIGIN 28,727 9 8 6 - 4 LS en oA 12 
CREED 74,912 Ir 6 - 2 3 15 fi 8 
SBX & PREGNANCY 268,536 Sf RO = Agi Fs: pas i) TAS at te | 
SEXUAL HARASSMENT 373 ,044 95 =-:10 Z 3 37 SO ed 44 
SBXUAL ORIENTATION 20,009 RPS yee | - - oe - 5 
AGE 86,899 23 9 8 - ap ed 1 11 
MARITAL STATUS 28,480 13 “ 1 - Zivreedd 2 4 
FAMILY STATUS 9,949 Baquill 3 - 4; DS -aup-t ied? 
HANDICAP ~ 422,154 129 98 19 2, 28) 69> RGne46 
RECEIPT OF PUBLIC ASSISTANCE — 2,300 6. 8 2) ~ re ian - 4 
OTHERS at ai 9,000 - 3 4 1 PG 6 Pah | 
TOTAL ° 1,745,913 479 228 86 -15 146 324 109 247 


Structure and Organization 


5 so 


Under Part III of the Code the Human Rights Commission is composed of at least 


seven persons appointed by the Lieutenant Governor in Council (the cabinet). The 


Lieutenant Governor in Council designates one person as Chair and one as Vice 


Chair. The Commissioners are chosen to reflect the geographic, occupational and 


social diversity of Ontario, and usually have a previous interest, expertise, or 


background in the field of human rights. The Commissioners ordinarily serve a 


three-year term, though there is no statutory limit on how long they can serve. Only 


LETTER OF APOLOGY TO COMPLAINANT 
§ WRITTEN DECLARATION OF 


& MANAGEMENT POLICIES 


bad 
te 
it 
2 


-§ 
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the Chair (also known as the Chief Commissioner) is a full-time position which is 
classified at the Senior Management Group (or SMG) 3 level with a salary range of 
$89,575 to $134,375 per annum. The Vice Chair receives a per diem of $225 and 


the other members receive $180 for every day spent on Commission business. 
The following table provides information on the current Commission. 


TABLE SEVEN 
COMMISSION MEMBERS 


NAME POSITION DATE OF ORIGINAL | BACKGROUND 
APPOINTMENT 
Rosemary Brown Chair June 1993 human rights activist, 
politician 
Thomas Warner Commissioner February 1993 
advocate for gays and 
lesbians 


Robert Milboume July 1992 

Richard Miles Commissioner July 1992 activist for people living 
with disabilities 

Carmen Paquette Commissioner June 1991 human resources 
consultant 


Gaetane Pharand Commissioner June 1991 event coordinator for 
professional association, 
communications officer 
for Société Radio- 
Canada 


St. Clair Wharton June 1991 
Louis Lenkinski Commissioner July 1987 
la deesu [Commissioner | August 1993 


The full Commission meets on average eight times a year in three-day sessions. 







chartered accountant, 




















Issues discussed at these meetings include cases before the Commission, policy 
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matters, complaints initiated by the Commission, and the management of contentious 


issues. In addition, a panel of three Commissioners meets once a month with staff to 


make decisions about cases. 


The Commission operates out of 16 offices across the province. The head office is 


in Toronto. The following organizational chart was provided by Commission staff. 


Director of Reg. Serv. & 
Systemic Investigation 


i 


Strategic Cases 
- Systemic Investigations 
PHC 


Chronological 
Individual Cases 


Special Programs 
Case Management 
Senior Compliance 

. Coocdiaator’s function 


Head Office Tracking / 
Monitoring 


ORGANIZATIONAL CHART 


Chief Commissioner 
Vice Chair 


and Commissioners 


Executive Director 





Director of : 
Legal Services 
Legal Services Public Education 
- Reconsideration Policy Development 
Communication 
Consultations 
Co-ordination & 
Development 


Research 


Director of Public Policy 
and Public Bducation 


Director of 
Corporate Services 


Finance 
Administration 
Technology 


Humana Resources 
Sérvices 


Training 


Customer Service 


POI { Ombudsman 


Corporate Planning oo 
Internal Communication 


2 Orgaalzationel 


Improvement | 


The Chief Commissioner chairs meetings of the full Commission, makes public 


speeches and appearances on behalf of the Commission, gives media interviews, and 
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attends public engagements and conferences on human rights issues. The Chief 
Commissioner together with the other Commissioners provide overall policy direction 
and guidance; make decisions about complaints of discrimination under the Code; and 


ensures its effective and efficient administration through the Executive Director. 


The Executive Director provides leadership and direction to senior management staff 
on all Commission programs, and in particular is responsible for the development of 
all corporate and organization plans (e.g. employment equity, case management and 
strategic planning), as well as preparation of the annual budget. The Executive 
Director is accountable to the Chief Commissioner for the day to day operation of the 
Commission, and to the Deputy Minister of Citizenship for the overall management, 
in accord with Management Board of Cabinet and Treasury Board Directives and 


Guidelines. 


The following table provides information on the Commission’s staff complement (it is 
important to note that the table refers to the funded staff complement, not the actual 
number of individuals working for the Commission in any of the fiscal years 


covered). 


TABLE EIGHT 
NUMBER OF EMPLOYEES 


Se 1993-94* perm 93 aa ea 91 


| Commission _| 
Office Staff: 
full-time 

Office Staff: 

part-time 


Professional 
support staff: 
full-time 



















Professional 
support staff: 
part-time 


*as of July 16, 1993 
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Finances 


The Commission is funded by the Ministry of Citizenship. In recent years the 
Commission has received additional Ministry funding to deal with the backlog 


problem (which is discussed in the next section of the paper). 


The following table provides information on the Commission’s total expenditures for 


the three most recent fiscal years. 


TABLE NINE 
COMMISSION EXPENDITURES 


EXPENDITURES 
1990-91 $12,170,014 


1991-92* $14,173,523 
1992-937" $14,436,809 





*includes $1,658,900 on special initiatives to improve case management and organization efficiency, with the 
goal of reducing the case backlog 


-**includes $2,571,200 for the same purpose 


The budget for 1993-4 is $13,089,500. According to the Ministry of Citizenship 
Estimates. Briefing Book 1993-94, the budget reduction from 1992-93 reflects the 
impact of the April 1993 Expenditure Control Plan announced by the Minister of 
' Finance, and the termination of the special Human Rights Case Backlog Reduction 


funding. 


COMMENTS AND RECOMMENDATIONS 


Introduction 


The Standing Committee held hearings on the Ontario Human Rights Commission 
during the first two weeks of February 1994. Chief Commissioner Rosemary Brown 
and selected members of her staff appeared to answer questions on February | and 9. 


Elaine Ziemba, the Minister responsible for the Commission, appeared on February 
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9. Employment Equity Commissioner Juanita Westmoreland-Traoré appeared on 
February 8 and 10. The Committee also heard from a variety of community groups, 
equality advocates, human rights and employment lawyers, and employers’ and union 


representatives. 


Witnesses’ testimony was wide-ranging, covering topics such as how the Commission 
handles complaints, the organization of the Commission, the role of the Commission 
in the promotion of human rights, and alternative institutional models for promoting 


and defending human rights. Members asked the following questions: 


@® What measures has the Commission adopted to address its longstanding backlog 
problem? 


@ Are these measures working? 


@ If not, what additional changes are needed? 


The next section of this report provides some background on the problems the 


Commission has encountered in recent years in managing its burgeoning caseload. 
The Backlog Problem 


Over the last few years the Ontario Human Rights Commission (which has the 
heaviest workload of any such commission in Canada) has struggled with a persistent 


backlog problem. 


In the mid 1980s both the Standing Committee on Procedural Affairs (the predecessor 
to the Standing Ceti: on Government Agencies) and the Provincial Auditor 
reviewed the Commission and recommended that it adopt case management 

techniques in order to reduce the time it took to resolve cases. Amendments to the 
Ontario Human Rights Code in 1986 expanding the grounds on which discrimination 


was prohibited exacerbated the backlog problem. 
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In the Throne Speech of April 1987 the Peterson government indicated that the 
Commission would receive increased funding in order to address the backlog. As 
well, the Coopers and Lybrand Consulting Group was retained to conduct a review of 
the Commission and recommend improvements to caseload management (its report 
was released in August 1987). A further increase in the Commission’s budget was 


announced in May 1989. 


However, these measures did not solve the problem. Following the reorganization of 
the Commission pursuant to the recommendations of the Coopers and Lybrand 
report, a number of senior management positions were created. A public controversy 
erupted when none of these positions were filled by members of visible minorities, 
and eventually the then Chief Commissioner of the Commission, Mr. Raj Anand, 
resigned. A review conducted by the Ministry of Citizenship, entitled the Amin- 
Gordon Report (May 1989), indicated that not only was the backlog still a concern 
despite the best efforts of Mr. Anand, but also that Commission staff suffered from 


poor morale. 


Catherine Frazee was appointed Chief Commissioner in the fall of 1989. During her 
tenure the Commission adopted many of the Coopers and Lybrand and Amin-Gordon 
recommendations. A comprehensive Case Management Plan was launched, new case 


- coordinator positions were.created, and a procedural manual was produced. 
The First Ombudsman Report (June 1991) 


However, despite the best efforts of Ms. Frazee and her colleagues it appeared that 
the Commission still had problems processing complaints expeditiously. In June 
1991 the Ombudsman, Roberta Jamieson, released a highly critical analysis of the 


Commission. According to the Commission: 


@ the backlog was still too large, currently standing at 2,500 cases, 1,800 of which 
were more than one year old; 
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@ little or no progress had been made in reducing the backlog despite the 
introduction of new case management techniques, an increase in the Commission’s 
budget, and an increase in staff; and 


@ the continuing backlog problem amounted to a failure to enforce the Ontario 
Human Rights Code properly. 


Also in June 1991, the Commission was criticized by the Ontario Divisional Court in 
a case brought by a woman dissatisfied with the way the Commission had handled 

her complaint. The complainant had requested a Board of Inquiry, but instead the 
Commission had told her that she should accept a cash settlement or the Commission 
would dismiss her complaint. The Court ruled that the pressure exerted by the 
Commission amounted to coercion and was completely inappropriate (Johnson v. 
Hamilton (City), [1991] O.J. No. 1077). Shortly thereafter, human rights activists . 
and people living with AIDS, dissatisfied with the way in which the Commission had 
handled their allegations of discrimination, argued that the Commission pressured 
complainants to accept cash settlement as a way to process cases expeditiously and 


reduce the backlog (Toronto Globe and Mail, July 16, 1991). 
The NDP Response to the Backlog Problem 


On September 24, 1991 Elaine Ziemba, the Minister of Citizenship, unveiled a 


comprehensive strategy for handling the backlog: 


e@ A Special Task Force of 33 public servants (14 from the Commission, and the rest 
from the public service) had been appointed to process all cases more than six 
months old, within one year. This would leave the Commission free to handle 
new cases. . 

@ Deadlines for closing all cases would be established. 


@ Improved case management techniques would be introduced. 


@ $6.4 million over three years would be spent to implement this strategy. 


(See Ontario, Legislative Assembly, Hansard: Official Record of Debates, 35th 
Parliament, 1st Session (September 24, 1991): 2463). 
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Other initiatives adopted by the Commission during the tenure of Ms. Brown as 


Chief Commissioner are discussed below. 
The Cornish Report 


In December 1991 the Minister announced that the Government had appointed a Task 
Force to conduct a comprehensive review of the enforcement procedures available 
under the Ontario Human Rights Code and propose reforms. The Ontario Human 
Rights Review Task Force was chaired by human rights lawyer Mary Cornish. It 
had a budget of $950,000 and held public hearings across the province in April 1992. 


The Task Force released its report, entitled Achieving Equality: A Report on Human 
Rights Reform, on June 26, 1992. The report is an exhaustive analysis of the 


Commission and its problems, and proposes sweeping reforms. 
The Task Force offered the following criticisms of the Commission: 


@ The backlog and the delays in processing complaints had seriously undermined the 
Commission’s credibility in the community. 


@ The enforcement model set out in the Ontario Human Rights Code was outdated 
because it focused on the resolution of individual complaints, and not the more 
serious and entrenched problem of systemic discrimination. 


@ Individuals who brought complaints to the Commission had no influence on their 
processing by Commission staff. For example, the decision whether to refer a 
complaint to a Board of Inquiry was made by the Commission with no input from 
complainants (in 1991, only 2% of all cases were referred to a Board of Inquiry, 
and in 1992, 6%). 


© Complainants who appeared before the Task Force or submitted briefs reported 
that they had been pressured by Commission staff to accept the settlements they 
had arranged. 


The Commission itself, in its deposition to the Task Force, acknowledged that the 


existing enforcement system was unsatisfactory and should be reformed. 
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The following is a brief summary of the Task Force’s sweeping recommendations for 
reform. Responsibility for the enforcement of human rights should be divided 


between three institutions: 


@ An Equality Services Board would be responsible for assisting people with human 
rights clams. The Board would establish Equality Rights Centres around the 
province, to provide claimants with information and advice about pursuing human 
rights claims before the new Equality Rights Tribunal (see below). The Board . 
would administer a Significant Case Fund, which would provide funds to equality 
seeking groups for test cases before the Tribunal and the courts. 


e@ A revitalized Human Rights Commission, re-named Human Rights Ontario, would 
play a "strategic, proactive role to overcome systemic discrimination." Human 
Rights Ontario would not have control over human rights claims. Instead, it 
would promote equality on a broad scale by taking forward precedent-setting cases 
alleging systemic discrimination, and by carrying out other proactive initiatives. 
Human Rights Ontario could tackle systemic discrimination through a number of 
initiatives, such as holding public inquiries to examine progress made by the 
private sector on eliminating systemic discrimination, conducting research on 

. rights claims, and publicizing alleged incidents of human rights violations. 
Human Rights Ontario would be assisted by an Advisory Council made up of 
people with proven and demonstrated leadership in the field of human rights. 


@ An Equality Rights Tribunal, which would provide timely access to trained, full- 
time adjudicators. This Tribunal should be empowered to hear all cases arising 
under the Ontario Human Rights Code, the Pay Equity Act and the Employment 
Equity Act, since all three statutes deal with the adjudication of human rights 
issues. The Tribunal should endeavour to resolve human rights claims by 
mediation, but only with the express consent of the claimants. The Ontario 
Human Rights Code should be amended to require that when a hearing into a 
claim is necessary, it must take place within 45 days after the claim is filed. The 
Tribunal’s adjudicators should be required to conduct hearings as expeditiously as 
possible. Their decisions should be released within 30 days after the hearing is 
completed. 


Appointments to these new bodies would be recommended to the Premier by a new 
Equality Rights Appointments Committee, composed of three persons highly 


respected for their commitment to human rights. 


WZ 


The Second Ombudsman Report (July 1993) 


In July 1993 the Ombudsman released a second report on the Commission. It 
contains a brief assessment of the progress the Commission had made in reducing the 
backlog since the Special Task Force was created in September 1991, as well as 
reports on the Ombudsman’s investigation into how the Commission handled 


particular complaints which had been brought to the Ombudsman’s attention. 
The assessment found: 


@ There was a significant increase in the Commission’s productivity in 1991-92. 
The total caseload was reduced by over 500 cases. This was the first time in a 
number of years that the caseload had dropped. 


@ However, productivity in 1992-93 did not keep pace with the promising 
achievements of the previous year, as the rate of caseload reduction dropped. The 
extra staff provided by the Special Task Force closed fewer "old" cases than 
expected. According to the Ombudsman, the cases in progress figure of 1,877 at 
the end of 1992-93 was 574 above its target of 1,303 for that date. 


The Ombudsman concluded: 


While short-term improvement resulted [from the September 1991 
initiative], it may be that the present system for enforcing human 
rights in the province cannot be brought to a truly acceptable state 
as long as the system remains within the confines of the existing 
legislation and organizational framework...The Ontario Human 
Rights Code Review Task Force [i.e., the Cornish Report] had 
proposed major reform and indicates that the need for such reform 
to the system of enforcing human rights in the province is urgent 
(p. 5). 


The Testimony of the Commission 


In her appearance before the Standing Committee on February 1, Chief 


Commissioner Rosemary Brown acknowledged: 


VS) 


The parties [to complaints filed with the Commission] have a 
right to expect a timely, fair and thorough investigation of their 
complaints, but it is clear that their expectations are frequently 
unmet. Various attempts have been made to make immediate 
and radical changes in the way human rights is enforced in this 
province, but the circumstances which confront us have not 
admitted to any instant solutions. Also, there has been concern 
about the integrity of the (C)ommission itself, about the quality 
of its investigations and the quality of its working environment. 


(See Ontario, Legislative Assembly, Standing Committee on Government Agencies, 
Hansard: Official Record of Debates, 35th Parliament, 3rd Session (February 1, 
1994): A-431). . 


Ms. Brown announced that the Commission had adopted an extensive program of 
internal renewal in order to address the caseload problem. This program is 
composed of eight organizational improvement initiatives, which are summarized 


below. 


@ A Quality and Quantity Assurance System. Under this system: 


e clear standards for the investigation and analysis of human rights 
complaints have been established; 


e intake guidelines have been developed to ensure a consistent approach 
to all facets of the intake process across the province; 


e a formal investigative plan is now mandatory in all cases, thus ensuring 
a rational and methodological approach to a complainant’s allegations 


which integrates all relevant policy issues; 


e regional managers are now accountable for the closure of specific 
numbers of cases each fiscal year; and 


e a comprehensive report on staff work is submitted to Commissioners 
every six weeks. 
@ The Customer Service Program. Under this program: 


° a "document entitled "Commitment to Service" has been produced, 
which all staff must follow; and 
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e front-line staff have been trained to help customers with special needs. 
@ Streamlining and Enhancing Enforcement Procedures. Under this initiative: 


e investigations have been streamlined and time lines have been set for 
each investigatory stage; 


e a 90 day limit has been imposed on the use of the Early Settlement 
Initiative; and 


e more rigorous use is being made of the Commission’s statutory power 
to dismiss frivolous complaints. 


@ Using technology to become more efficient and productive: 


e all Commission officers now use computers and receive technical 
training; and 
e technology is now being used to monitor the movement of files through 


each stage of the process. 


@ Creating a lean and rational organizational'structure. The internal structure of the 
organization has been redesigned. For example, the Commission’s seven branches 
have been consolidated into four (see the chart on p. 64 above). 


@ Defining and preserving clear standards of accountability. Under this initiative: 
e all staff have ready access to important corporate information; and 


e the staff report is periodically circulated throughout the Commission, to 
provide all staff at every level with current news about the. 
Commission’s activities, and to help them understand how their work 
relates to the work of their colleagues and to the health of the agency. 


e@ Staff training. Since Ms. Brown’s appointment, 74 person-days have been 
invested in devising new training programs. Over the last seven months, 
Commission staff have received a total of 308 person-days in training and 
development. 


@ Implementing organizational health, including the use of anti-racism principles. 
Under this initiative: 


° senior staff are reviewing the 67 recommendations made by the 
Commission’s Anti-Racism Advisory Committee; and 


e guidelines have been formulated for the investigation and analysis of 
race-based cases before the Commission. 
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Ms. Brown reported that as a result of these initiatives (and the extra support 


provided by the government in September 1991): 


@ as of March 31, 1994, for the first time in five years there will be less than 250 
files older than three years in the Commission’s caseload; 


® 67% of all cases closed so far in fiscal year 1993-94 were closed in less than six 
months; and 


@ all of the cases handled by the Special Task Force appointed in September 1991 
will be closed by the end of fiscal year 1993-94. 


The Committee was impressed by this program of renewal, as well as Ms. Brown’s 
personal commitment to the task of reforming the Commission. It is clear that the 
Commission is devoting considerable time and energy to reforming itself in order to 
better serve its clients and the cause of human rights in Ontario. Members agree that 
further efforts to implement change at the Commission must build on the reforms 


already introduced. 


However, the Committee did hear abundant testimony from other witnesses working 
in the field of human rights which appears to indicate that delays in processing 
complaints continue to be a problem. Moreover, the witnesses suggested that efforts 
by Commission staff to eliminate the backlog were adversely affecting the 


Commission’s investigatory procedures. Their testimony is summarized below. 
What The Committee Heard About The Commission 


The Centre for Equality Rights in Accommodation (CERA) provides legal services to 
citizens suffering discrimination with regard to housing. It suggested to the 
Committee that it is the largest "user group" of the Ontario Human Rights 


Commission, as it has helped complainants file over 200 cases with the Commission. 


CERA presented the Committee with a brief which tracked the progress at the 


Commission of 264 complaints filed between 1989 and 1993. The brief pointed out: 
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@ the Commission has completed the investigation into less than 25% of these cases; 


@ of those cases in which the investigation has been completed, the average length of 
time of the investigation is 28 months; | 


@ the average length of time before the Commission decides to recommend that a 
Board of Inquiry be appointed is 11 months; 


@ the average length of time between the date of appointment of the Board and the 
first day of hearings is 8.5 months; 


@ settlements prior to completed investigations usually take about 24 months; and 


@ settlements after investigation take on average 39 months. 


CERA argued that Commission officers were under pressure to resolve as many 
cases as possible. The result was "a bias in favour of killing files." CERA 


observed: 


@ the normal pattern of an investigation is that the file simply lies dormant for some 
time. When a new Commission officer is assigned to the case there will be a 
flurry of activity, but with every new officer there will be an attempt to pressure 
the complainant into settling; 


® complainants are sometimes discouraged from filing formal complaints even where 
a formal complaint is warranted; 


® complaints of an innovative or more complex nature or which do not involve 
direct discrimination are.discouraged; 


® complainants are often encouraged to accept minimal settlements which are the 
product of the ESI, even though the settlement does not adequately compensate the 
claimant for the harm suffered; 


© complex issues of constructive and systemic discrimination tend to be ignored in 
order to save time; 


@ there is a bias against weaker complaints, and an assumption that only a perfect 
tenant could have a sustainable human rights complaint; and 


@ advocates for complainants such as CERA are resented because they are perceived 
to be intruding into the process and causing delays. 


13) 


The Advocacy Resource Centre for the Handicapped (ARCH) assists complainants 
who are people living with disabilities. ARCH has approximately 25 cases open at 
the Commission at any given point in time. According to David Baker, ARCH’s 
executive director, the organization has not been able to take on more cases because 
of limited resources. He suggested that the majority of ARCH’s cases fall into the 


category of complaints filed with the Commission which were older than three years. 


Mr. Baker disputed Ms. Brown’s contention that the Commission’s efforts to reduce 
the backlog constituted a "minor miracle." He offered the following observations, 


which he argued reflected the "hard reality”: 


@ ARCH has noted an increase in the number of people who are discouraged by 
Commission staff from filing a complaint with the Commission. This reflects a _ 
lack of training of Commission staff in disability issues, as well as an internal | 
strategy of caseload management. 


@ The Commission narrowly interprets the terms of the Code in order to restrict the 
number of complaints based on disability it must handle. 


@ Investigation officers pressure complainants to accept unconscionably low 
settlements. Officers will encourage complainants to accept "nuisance settlements" 
offered by employers, who are simply seeking the cheapest, most expeditious 
route to terminating the complaint without acknowledging fault or responsibility. 


@ Investigating officers are not adequately trained in disability issues. 


@ Investigating officers avoid tackling cases which are complex and require much 
time and effort to investigate, but which may be potentially precedent-setting (for 
example, cases involving systemic discrimination). There does not appear to be 
any incentive for officers to assume responsibility for such files. . 


Mary Eberts, one of Canada’s leading human rights lawyers, suggested to the 
Committee that the Commission has not been supplied with the financial resources it 
needs to keep up with the increasing volume of complaints generated by the 1981 
amendments to the Human Rights Code which expanded the Commission’s 
jurisdiction. One result is that the Commission is faring worse before the courts. 
When the Commission is taken to court it increasingly faces a hostile bench, because 


the judges have now seen a number of cases marked by long delays and the absence 
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of procedural fairness. Ms. Eberts indicated that judges were no longer willing to 
give the Commission the benefit of the doubt when Commission decisions were 
challenged in court. She feared that eventually judges’ negative attitudes towards the 
Commission would adversely affect their attitude towards human rights 


legislation. 


The Committee also heard from a number of leading employment lawyers, a 
representative from the Canadian Manufacturers’ Association (CMA), and members 
of the Fair Rental Policy Organization of Ontario (FRPO). They suggested that some 
employers, when confronted with a complaint in their workplace, sought to resolve 
the matter as expeditiously as possible by offering whatever monetary compensation 
was minimally acceptable to the complaint--this is known as "nuisance settlement." 
(Some Members of the Committee noted that employers in their ridings had also 
brought this issue to their attention). However, unlike CERA, these witnesses 
suggested it was the nature of the investigatory process itself which encouraged 
employers to adopt this strategy, and not pressure exerted by Commission officers. 
From the employer’s point of view, the investigatory process is protracted, public, 
and potentially expensive. The witnesses pointed out that once a complaint reaches 
the Board of Inquiry stage, the Commission becomes the complainant’s lawyer and 
assumes all legal costs, while respondents must defend themselves at their own 
expense. Faced with this prospect, many employers feel compelled to offer a 


"nuisance settlement" in order to terminate the complaint. 


Employers feel this is unfair because it is coercive. According to CERA, 
complainants also do not like "nuisance settlements," because employers are not 
required to admit liability, the money offered is not enough, or because such a 
resolution precludes more systemic remedies to the problem the complaint has 


revealed. 


73 


Proposed Reforms 


The Committee believes Ms. Brown and her colleagues have made a commendable 
start in tackling the backlog problem. Members agree that the challenge ahead for 
the Commission is to learn how to use its existing resources (which in the present 
economic climate are not likely to increase) more efficiently, in order to target the 
more important cases, provide expeditious justice to complainants, and reduce the 


backlog. 


The Committee feels that the witnesses offered many observations and suggestions 


for reform which the government should take into consideration. 
The Jurisdiction of the Commission 


Russell Juriansz, a former director of the legal branch of the Canadian Human Rights 
Commission and now a human rights lawyer in private practice, suggested to the 
Committee that the Commission was "jurisdiction hungry." He felt that the 
Commission was constantly striving to enlarge its own jurisdiction, thereby making a 


backlog of cases inevitable. He offered the following examples: 


@ In recent years, complaints of discrimination on the basis of a handicap is the 
single commonest ground of complaint filed with the Commission. The 
Commission imposes virtually no limit on the type of medical conditions which 
could constitute handicap. In a 1989 paper (Policy Regarding Disability-Related 
Absenteeism From The Workplace), the Commission argued that "handicap" 
included "virtually any illness or injury, regardless of its severity or duration. 
The definition covers, for example, minor illnesses such as a cold or influenza" 
(p. 5). Only after a Board of Inquiry took the Commission to task for its liberal 
interpretation of the ground of "handicap," arguing that it threatened to trivialize 
this prohibited ground of discrimination (see Ouimette v. Lily Cups Ltd. (1990), 
12 C.H.R.R. D/11), did the Commission adopt more stringent guidelines limiting 
the types of medical conditions which should be considered as "handicaps" under 
the Code. 
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@ Despite the Lily Cups decision, the Commission has adopted extremely liberal 
guidelines on the duty to accommodate an individual’s disability. The standard 
would virtually force an employer, landlord or service provider to prove it was on 
the verge of bankruptcy before it could claim that the costs of accommodating a 
disability were too high (see Guidelines for Assessing Accommodation 
Requirements for Persons with Disabilities). (The CMA representative who 
appeared before the Committee also complained of these Guidelines). By adopting 
such a high threshold for undue hardship, which employers will have difficulty 
meeting, the Commission multiplies the number of complaints with which it will 
have to deal. 


.@ The Commission’s decision to pursue a complaint filed by two women who 
objected to the sale of adult magazines in their neighbourhood corner store. The 
stores had complied with municipal by-laws regarding the display of such 
magazines, and they were not illegal under federal law. If the complainants felt 
that such standards were inappropriate, the appropriate course of action would 
have been to lobby their elected representatives to change the law. If the 
Commission decides it is to be the arbiter of social issues, even issues already 
addressed by elected governments, then inevitably it will become backlogged. 


The FRPO also raised the issue of jurisdiction during its appearance before the 
Committee. The FRPO is concerned about how the Commission handles complaints 
about alleged discrimination committed by landlords under the constructive | 
discrimination provision in the Human Rights Code. It suggested that the concept of 
constructive discrimination, unlike direct discrimination, was vague and raised what 
were essentially political, not judicial issues. When the Commission adjudicates 
complaints under the rubric of constructive discrimination, it is being asked to render 
judgement on wide-ranging social issues without explicit direction from the | 
Legislature. An adjudicative body like the Commission was not the appropriate 
forum for the resolution of such issues. The Commission handles complaints 
individually in the context of specific and therefore limited fact-situations. Unlike the 
Legislature, it is not equipped to conduct a wide-ranging debate into important and 


controversial social issues and consult the full range of affected interest groups. 
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The FRPO cited the Commission’s policy on the "minimum income" rule as an 
example of how the Commission is inappropriately expanding its responsibilities 
under the guise of combatting constructive discrimination. In Ontario it is common 
practice for landlords to require that rental payments not exceed 30% of a 
prospective tenant’s income before formally accepting the applicant. This is known 
as the "minimum income" rule. In 1992 the Commission released a discussion paper 
on this issue, and in February 1993 it announced that it had asked the Minister to 
appoint a Board of Inquiry to hear four complaints filed with the Commission by 
persons alleging that they had suffered discrimination under the Code because they 
had been refused rental accommodation on the grounds of insufficient income. The 
Commission argued that the "minimum income" rule constituted discrimination 
against people with lower incomes, especially people in receipt of public assistance, 
younger people, women and the elderly. All of these groups are protected under the | 
Code. 


According to the FRPO, though the ostensible purpose of the discussion paper was to 
serve as the basis for consultation with landlords and tenants on the issue, no 

- individual landlord or landlord organization was consulted in its preparation. After 
the paper was prepared, it was forwarded to three Toronto-based landlord groups one 
week prior to a meeting date unilaterally chosen by the Commission. This was the 
only attempt at consultation with landlords in the province before the Commission 


asked for a Board of Inquiry. 


The FRPO pointed out that the Ontario Human Rights Code does not explicitly list 
low income earners as a group protected by the Code’s provisions. They suggested 
that the Commission’s position on this issue amounts to a substantive addition to the 
Code. They argue that it is the Legislature, not the Commission, which should be 
making such an important policy decision. They noted that in the past major 
additions to the Code have been introduced by the government of the day by means 
of legislation debated in the Legislature, and not indirectly through discrete decisions 


of Boards of Inquiry, or announcements issued by the Commission. 
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The witnesses who addressed this issue argue that one way to reduce the backlog at 
the Commission and help it better manage its caseload in the future is to encourage 
the Commission to respect the limits of its jurisdiction, or prevent it from expanding 


it on its own initiative. The following points were proposed by a range of witnesses: 


@ The Commission should be required to invoke s. 34 of the Human Rights Code 
more rigorously. This section empowers the Commission to refuse to deal with a 
complaint when 


° it could more appropriately be dealt with under another Act (s. 
34(1)(a)); | 


e the subject-matter of the complaint is trivial, frivolous, vexatious or 
made in bad faith (s. 34(1)(b)); 


e the complaint is not within the jurisdiction of the Commission (s. 
34(1)(c)); or 


e the facts upon which the complaint is based occurred more than six 
months before the complaint was filed (s. 34(1)(d)). 


The Committee agrees with the above. It notes that under Ms. Brown, the 


Commission intends to invoke s. 34 more regularly. 
t 
The Committee therefore recommends that: 


53. The Commission should invoke s. 34 of the Ontario Human Rights Code 
more rigorously in order to reduce its caseload. 


Witnesses also suggested: 


@ The Code should be reworded to prevent the Commission from dealing with a 
complaint filed 12 months after the date of the alleged discrimination. 


The Committee does not agree that the Code should be formally amended to 
incorporate this recommendation, but does believe that the recommendation has some 


merit. 


83 


The Committee therefore recommends that: 


34. The Commission should not deal with a complaint filed 12 
months after the date of the alleged discrimination, except in 
exceptional circumstances when it decides at its discretion 
that injustice would otherwise result. 


When the Committee was drafting this report the government introduced Bill 175, the 
Statute Law Amendment Act (Government Management and Services), 1994 into the 
Legislature. This bill amends over 100 statutes, including the Ontario Human Rights 
Code. Some of these amendments touch on matters reviewed by the Committee. S. 
33(1) of the Code directs the Commission to endeavour to effect a settlement of 
every complaint. Bill 175 grants the Commission the discretion not to attempt a 
settlement in every case, and empowers the cabinet to promulgate regulations 
detailing the criteria the Commission must use when deciding whether or not to 
endeavour to effect a settlement. The Committee suggests that the government 


should consider including the above recommendation in the criteria. 
Witnesses also suggested: 


@ The Legislature, and not the Commission, should be responsible for adding new 
grounds to the Code. 


@ Where the complainant has settled the subject matter of the complaint, he or she | 
should not be allowed to initiate a complaint under the Code. 


The Committee agrees with these two recommendations. 
Finally, witnesses suggested: 


@ What constitutes "undue hardship" in accommodation cases should be clearly 
articulated in regulations. 


As noted above, some witnesses suggested that the Commission has adopted 


guidelines on the duty to accommodate an individual’ s disability which are so liberal 
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they positively invite complaints from the public, thereby adding to the caseload 
problem. The Committee believes that the government should articulate a specific 


definition of "undue hardship" for the benefit of the Commission and the public. 
The Committee therefore recommends that: 


3150 What constitutes "undue hardship" in accommodation cases arising 
under the Ontario Human Rights Code should be clearly articulated in 
regulations promulgated by the government. 


The Right To A Hearing 


Under the Human Rights Code the Ontario Human Rights Commission has exclusive - 
jurisdiction over complaints. Thus, the complainant is totally reliant on the 
Commission for the carriage and successful resolution of his or her grievance. For 
~ example, only the Commission has the power to recommend to the Minister that a 


Board of Inquiry be appointed. 


ARCH and CERA argue that the solution to the frustrating delays at the Commission 
which their clients experience is to allow complainants to proceed directly to a 
hearing. The Commission should no longer have exclusive jurisdiction over 


complaints. 


This recommendation would address the problem of delay and backlog by 
empowering complainants to circumvent the Commission bureaucracy entirely. 
ARCH added that this reform would likely encourage respondents to settle complaints 
more quickly than they do under the existing Code. Currently, because of the 


backlog and the delays it causes, respondents lack an incentive to settle expeditiously. 


The Committee does not support this recommendation. It is satisfied that the reforms 
introduced by Ms. Brown to the existing processes for handling complaints filed 


under the Code, as well as the recommendations proposed in this report once 
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implemented, offer a better solution to the problems complainants to the Commission 
have experienced in the past. Moreover, the witnesses’ recommendation would likely 


have the effect of simply breeding another backlog at the board of inquiry. 


Malcolm MacKillop, an employment lawyer with an extensive practice in human 
rights, and Brian Shell, Canadian general counsel with the United Steelworkers of 
America, suggested that the provisions in the Ontario Labour Relations Act providing 
for an expedited hearing after specified periods of time had elapsed might provide a 

_ model for the enforcement of human rights. Mr. MacKillop suggested that a 
complainant under the Human Rights Code could be empowered to expedite the 
process in the face of an investigation that was going too slowly, or if faced with the 
delaying tactics of a recalcitrant respondent. Respondents could also use an 
expedited process when a complainant is taking too long to provide information, or 


the Commission’s investigation is taking too long. 


The Committee does not agree with this recommendation. It notes that the expedited 
hearing provision under the Ontario Labour Relations Act is sometimes invoked by a 
participant when dealing with another party whose case is not as well prepared. The 
Committee believes that this tactic is inappropriate in human rights cases. An 
injustice might result if a hearmg under the Code takes place before the 
Commission’s investigation is complete and all the relevant facts have been 


uncovered. 


Russell Juriansz pointed out that it would be impractical to allow every complaint to 
proceed to a full hearing. Both Mr. Juriansz and Mr. MacKillop suggest that a 
practical alternative would be to strengthen the pre-hearing conference the 
Commission is already using. At such a conference, the parties are brought together 
by Commission staff to identify the issues in dispute and explore the possibility of a 
settlement. Mr. Juriansz recommends that such a meeting be expanded so that the 
parties and other witnesses would be interviewed, and evidence and documents 
reviewed. The investigating officer should have the power at this early stage to 


review the complaint, make a finding and issue an order. If either party were 
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unhappy with the officer’s finding and order, they could appeal to a Board of Inquiry 
directly. This proposal is modelled on the procedure set out in the Pay Equity Act. 
That Act empowers the review officer to look into a dispute and make an order, 


which can be appealed to the Pay Equity Hearings Tribunal. 


The Committee agrees that this recommendation has merit. The pre-hearing 
conference has become an important tool for the Commission as it endeavours to 
streamline its procedures and manage its caseload effectively. According to 
information submitted by the Commission, pre-hearing conferences in cases which 
have been referred to a Board of Inquiry currently show a success rate of over 50%. 
This recommendation should help to make the pre-hearing conference an even more 
effective stage in the process. However, the Committee cannot agree that a 
participant in a pre-hearing conference should be able to appeal an investigating 
officer’s decision directly to a Board of Inquiry, thereby circumventing the 


Commission itself. 
The Committee therefore recommends that: 


36. Commission staff conducting pre-hearing conferences in cases referred 
to a Board of Inquiry should be empowered by the Commission to 
interview the parties and other witnesses, examine all relevant evidence 
and documents, review the substance of the complaint, make a finding 
and issue an order. A party dissatisfied with such an order could 
appeal to the Commission. 


Many witnesses pointed out that the backlog at the Commission extends to the Boards 
of Inquiry. The statistics presented to the Committee by CERA which have been 
cited above clearly indicate serious delays in the scheduling of hearings before a 


Board. 


Mr. Juriansz pointed out that the members of the Boards are part-time, ad hoc 
appointees, who are usually law professors. They endeavour to schedule the hearings 


in co-operation with counsel for the parties on days when they are not otherwise 
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busy. Inevitably, the expeditious scheduling of hearings is difficult when the 


participants have other responsibilities. 


Mr. Juriansz suggests that when the Human Rights Code was enacted in 1961 it may 
have been feasible to strike ad hoc, part-time Boards to adjudicate the small number 
of complaints which went all the way to a hearing. But in the very different 
circumstances of 1994 it is "nothing short of scandalous" that there: is not a full-time 
professional Board of Inquiry to adjudicate complaints. Mr. Juriansz pointed out that 
the Ontario Labour Relations Board has close to 50 full-time adjudicators, operating 
out of a bank of hearing rooms on their own premises. Human rights hearings, in 
contrast, are presided over by part-time Boards in hotel conference rooms booked by 
the day. He argues that the Standing Committee "would be delinquent if it failed to 
recommend that the government immediately establish a properly empanelled full- | 


time (B)oard of (I)nquiry to hear cases continuously." 


The Committee agrees with Mr. Juriansz. It notes that Bill 175 would amend the 


Code to provide for a full-time Board of Inquiry. 
The Committee therefore recommends that: 


oT; The Ontario Human Rights Code should be amended to 
create a full-time, standing Board of Inquiry to hear cases 
arising under the Code. 


Lou Ronson, a former vice-chair of the Ontario Human Rights Commission, 
appeared before the Standing Committee. He suggested that the equivalent of a 
Small Claims Court be established with no more than three full-time Commissioners 
sitting as a tribunal daily to adjudicate selected cases of lesser importance to the | 
public interest. These cases need not consume scarce staff resources. The 
complainant and respondent would be required to appear before this tribunal, with 
counsel if they so chose. Summary judgment would then be delivered on the basis of 


the evidence submitted and/or the credibility of the parties. 
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This reform would provide a fast-track solution for the many relatively minor cases 
before they build up emotional resentment or even prove to be insoluble because it is 
too late to effect an achievable remedy. Such a procedure would remove a 
considerable load from the Commission and its staff, allowing them to focus on the 
more difficult and complicated cases, which are more likely to have a significant 
impact on the public interest. More time and resources would also become available 


to address cases of systemic discrimination. 


The Committee does not agree with this recommendation, for the same reason cited 
above (on p. 84) in response to the proposal for a right to a hearing. The Committee 
believes that the current reforms, coupled with the recommendations proposed here, 
satisfactorily address the problems identified by the witnesses. Also, this 


recommendation would set up a parallel adjudicative process to the existing system. 
The Role Of Community Organizations 


Several witnesses argued that more support should be given to community 
organizations in the enforcement of human rights. CERA suggested that if the Code 
was amended to allow complainants to go directly to a hearing, some of the current 
responsibilities of the Ontario Human Rights Commission should be delegated to 
community-based advocacy groups. For example, often when CERA assists a 
complainant it finds that the file on the case assembled by the Commission merely 
duplicates the staff work it has already done on behalf of the complainant. 

- Moreover, often CERA has to do more work preparing documentation in response to 
the Commission’s file, when it finds that the Commission’s investigating officer has 
misunderstood the nature of the complaint or is unsympathetic. If the complainant 
had a right to a hearing, the responsibility for preparing the case on his or her behalf 
could be assigned to the advocacy group to which the complainant went seeking 


advice and support. This would save time, resources and money. 


Karen Mock, national director of the League for Human Rights of B’nai Brith, 


appeared before the Committee with Lou Ronson. She suggested that in an era of 
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declining resources, it made sense for the Ontario Human Rights Commission to 
make more effective use of community organizations with human rights expertise. 


She pointed out that such organizations make the following contributions: 


@ they serve as a frontline screening function by advising potential complainants on 
the merits of their case; 


@ they offer complainants research and expertise on the issues; and 


@ they offer support to complainants who may feel victimized by the Commission’s 
bureaucratic and lengthy procedures. 


Ms. Mock suggested that community organizations can serve in an advisory capacity 
to clients as well as to the Commission itself, thereby creating equity in access to 
information and also saving time for the Commission, particularly when staff 
turnover may result in a shorter corporate memory among case workers than in 


community agencies. 
Ms. Mock proposed that the Commission could: 


® give community organizations better access to the process by granting them 
standing to advocate on behalf of deserving complainants, and/or allowing third- 
party interventions; and 


® by offering support to community organizations wherever appropriate when 
services are rendered to complainants, respondents or even the Commission itself. 


Ms. Brown was asked to respond to this recommendation during her second 
appearance before the Standing Committee on February 9. She pointed out that 
community groups already work closely with the Commission in the development of 
public policy. She was more cautious about the notion of extending the influence of 
such groups with regard to the disposition of complaints. She pointed out that the 
under the Code the Commission has responsibility for carrying complaints, and that 
allowing advocacy groups to participate in the investigatory process might 


compromise the neutrality of the Commission vis-a-vis complainants and respondents. 
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The Committee does not agree that community groups should play a more formal 
role in the disposition of complaints. Such an innovation could fundamentally affect 
the character of the Commission as a neutral adjudicative body which seeks to 


resolve complaints informally before submitting them to a quasi-judicial process. 


However, the Committee does feel that the Commission’s relationship with the 


communities it works with and serves could be improved. 


The Committee therefore recommends that: 


38. The Ontario Human Rights Commission should design and 
implement an effective public relations and communications 
strategy. 

59; The Ontario Human Rights Commission should ensure that 


every case is properly documented, and that this information 
is readily available to both the complainant and respondent. 


Structural Changes 


Many witnesses proposed that the cause of human rights in Ontario would best be 
served by a complete structural overhaul of the Ontario Human Rights Commission. 
They suggested that the internal reforms initiated by Ms. Brown, however well- 
intentioned, will inevitably fail to resolve the problems they have brought to the 
attention of the Committee because the organization of the Commission is 


fundamentally flawed. 


These witnesses argued that the model of human rights enforced by the Commission-- — 
the adjudication of individual complaints--was poorly equipped to handle systemic 
discrimination and broad policy questions. As Brian Shell of the United Steelworkers 
pointed out, a victory at the Commission for one complainant who had been denied a 
public parking spot because of his or her disability does not guarantee that public 


parking lots across the province will be redesigned to accommodate the needs of 
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other Ontarians living with disabilities. The adjudicative model was a poor 
instrument for addressing the phenomenon of systemic discrimination, which is often 


the root cause of the plethora of individual complaints submitted to the Commission. 


Most witnesses urged that the Commission should expend more resources tackling 


systemic discrimination. For example: 


@ Mary Eberts proposed that the Commission should invest time and resources 
approaching industry groups, sector by sector, to persuade them to take 
responsibility for enforcing the Human Rights Code. 


The Committee agrees with this recommendation. 


@® ARCH proposed that the government should introduce a Ontarians with 
Disabilities Act wkich would set province-wide statutory standards for 
“accommodating people living with disabilities. This would forestall the need to 
file innumerable individual complaints with the Commission alleging 
discrimination on the grounds of disability. 


The Committee feels that it would be premature for the Legislature to pass such a 
law now. This is a complex issue of public policy, the full ramifications of which 
are only beginning to be explored in Ontario. Legislators will need a lot more 
information than they currently have at their disposal on this issue before they feel 
confident that a workable statute which will be implemented effectively can be 
drafted. The Committee notes that on June 16, the Legislature gave second reading 
to Bill 168, Ontarians With Disabilities Act, a private Member’s pubne bill 

~ introduced by Gary Malkowski (NDP - York East). Public hearings in committee on 


this bill is the next appropriate step on this complex question. 


However, the Committee emphasizes that it feels strongly about the problems 
encountered by people living with disabilities, and it may revisit the issue if it decides 


that the government is not making adequate progress in addressing it. 


Another consistent theme in witnesses’ testimony was that the Ontario Human Rights 


Commission plays too many roles. In the words of CERA: 
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The Human Rights Commission, in our view, has been set up 
for failure. It’s been given far too many roles to play at the 
Same time. We cannot expect a government bureaucracy to 
provide good advice to rights claimants and respondents and at 
the same time, initiate and prepare all human rights complaints 
in the province, investigate these complaints, mediate and settle 
them, determine whether they warrant a hearing, litigate them 
before boards and in courts, and control public education and 
action on all issues of systemic discrimination in the province. 


(See Ontario, Legislative Assembly, Standing Committee on Government Agencies, 
Hansard: Official Report of Debates, 35th Parliament, 3rd Session (February 2, 
1994): A-477). 


Witnesses argued that as a result of these conflicting roles, it was difficult for 
investigating officers to remain neutral vis-a-vis complainants and respondents. 
CERA, for example, argued that investigators with a mandate to "kill files" 
sometimes pressured complainants to accept unsatisfactory settlements. In contrast, 
as already noted above, other witnesses argued that the legal support the Commission 
offered complainants at the Board of Inquiry stage reflected an organizational bias 
against respondents, which sometimes resulted in the phenomenon known as 
"nuisance settlements." Malcolm MacKillop argued that there was an inherent 
conflict of interest when a Commission officer performs both the role of mediator 
and then formal investigator. The separation of these two roles would ensure the 
impartiality of investigation officers, and enhance the reputation of the Commission 


among employers and service providers. 


The Committee cannot endorse this analysis. Many agencies, boards and 
commissions in Ontario play multiple roles effectively. A central thrust of the 
organizational initiatives outlined by Ms. Brown is enhanced staff training, 
encompassing topics such as racial relations, cultural and ethnic sensitivity, disability 
and union issues, among others. The Committee expects that one facet of this 
training will be a better understanding by Commission officers of their 
responsibilities and duties in handling complaints and working with complainants and 


respondents. 


93 


The following are two examples of witnesses’ proposals for structural change: 


® Mr. Juriansz suggested that it was no longer appropriate for human rights 
decisions to be made by part-time Commissioners. He questioned whether 
Commissioners were necessary at all. The position of full-time Chief 
Commissioner should be retained, with the power to delegate responsibilities to 
the full-time professional staff. In particular, the power to decide which cases 
should be referred to Boards of Inquiry should be made by the Commission’s 
lawyers. 


@ Bhausaheb Ubale, a former member of both the Ontario Human Rights 
Commission and the Canadian Human Rights Commission, appeared before the 
Committee and reiterated the views on human rights enforcement he had expressed 
in a previous appearance in October 1989 and in his book The Politics of 
Exclusion. He recommends that regional human rights commissions be set up 
around the province to handle complaints filed under the Code. This reform 
would free the Commission to concentrate on systemic discrimination. 
Complainants would have a right of appeal from decisions of the new regional ° 
commissions to the Ontario Human Rights Commission. 


The Committee does not support these recommendations. - 
Membership of the Commission 


Ms. Brown was asked whether she was satisfied that the membership of the 


Commission adequately reflected the diversity of Ontario society. 


She indicated that the Commission needed more members who were bilingual, and 
that it was encouraging the First Nations to suggest someone to sit on the 


Commission. 


Some Members pointed out that for the Commission to be effective it must be 
perceived to be impartial and neutral. In this light, it was important that the 
membership of the Commission be balanced. If the public believes that the 
composition of the Commission is weighted in favour of complainants or 


respondents, its credibility will suffer. For example, currently only one of the nine 
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Commissioners represents employers, though employers are often the respondents 


named in complaints filed with the Commission. 
The Committee therefore recommends that: 


40. The Government should review how it appoints members to 
the Ontario Human Rights Commission, in order to ensure 
that appointees adequately reflect the diversity of the 
individuals and groups who appeal to the Commission as well 
as those who are subject to its decisions. 


Mr. Juriansz pointed out that Commissioners (other than the Chief Commissioner) 
are part-time appointees, and this affects their ability once appointed to gain the 
necessary experience to make effective decisions about the files placed before them 
by Commission staff. He argued that once they have acquired experience and 
expertise, they are limited from putting that knowledge to good effect by the two- 


term limit for appointees. 


However, the Committee notes that the Ontario Human Rights Code does not prevent 
the government from appointing Commissioners for more than two terms. It 
suggests that the government consider options for utilizing more fully 


Commissioners’ acquired experience and expertise. 
The Cornish Report 


As the Committee’s hearings progressed, it became clear to Members that the 
Cornish Report had excited much comment and support among human rights 
advocates, practitioners and lawyers. Almost all of the witnesses who appeared 
before the Committee commented favourably upon it to one degree or another. 
Clearly, the Report’s central analysis of human rights enforcement in Ontario is 
shared by many others working in the field, even if they do not agree with each and 


every one of its recommendations. 


ES 


Members asked the Minister of Citizenship about the government’s position on the 
Cornish Report. Ms. Ziemba indicated that in her view the Report offered a "good 
framework" for the Commission as it adapted to the challenges it faces, and that 
some of the Report’s recommendations had already been adopted. (The Minister’s 
remarks on Hansard were an abbreviated version of the speaking notes she submitted 


to the Committee. A copy of the speaking notes is attached to this report). 


The Committee notes that the Cornish Report has generated many expectations for 
reform among human rights advocates. Many of the witnesses who appeared before 
the Committee wondered what had happened to the Report and queried its fate within 
the government bureaucracy. The Committee feels that these advocates (not to 
mention Ms. Cornish and the other members of the Task Force) deserve a formal 


answer. 
The Committee therefore recommends that: 


41. The government of Ontario, through the Minister of 
Citizenship, shall submit to the Committee a written 
response to the Cornish Report. This response should 
indicate which of the Report’s recommendations have been 
adopted by the government and how they have been 
implemented. 


Employment Equity 


The Employment Equity Act was passed by the Legislature late in 1993. The 
Committee heard from Juanita Westmoreland-Traoré, the Employment Equity 


Commissioner, about her plans for implementing the legislation. 


The government has not yet proclaimed the legislation, nor has it released the 
regulations which will indicate in detail how the legislation will be implemented 
across the province. The Committee expects that once the Employment Equity 


Commission is established, many human rights complaints currently filed with the 
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Ontario Human Rights Commission will in the future be submitted to the 


Employment Equity Commission. 
The Committee therefore recommends that: 


42. The Government of Ontario should implement the Employment Equity 
Act and its regulations as soon as possible. 


Administrative Reform 


In the speaking notes prepared for her appearance before the Committee, Ms. Ziemba 
announced that plans were underway to merge the administrative infrastructure of the 
Pay Equity Hearings Tribunal, the Boards of Inquiry established under the Ontario 
Human Rights Code, and the new Employment Equity Tribunal. This means that the 
three organizations will share office ‘space, hearing rooms, computer systems and 
equipment. The Minister indicated that the merging of similar and complementary. 
administrative functions will maximize the use of resources and facilities, and thereby 
save money. Another benefit is that adjudicators and other professionals can share 


their knowledge and broaden their experience. 


The Committee wishes to note this effort to pool resources and save scarce public 


funds, and supports the Minister’s efforts. : 
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Madam Chair, members of the Committee, I am pleased to appear before you this 
morning to contribute to this review of the operations of the Ontario Human Rights 
Commission. 


As you know, Ontario was the first province in Canada to establish a Human 
Rights Code. It was a leader in doing so, more than 30 years ago, and today, 
policymakers from other jurisdictions come here to seek our expertise on how to 
establish their own laws on this most bundamental of values: the nght to live 
without discrimination. 


As the Preamble to the Code states, and I quote: "It is public policy in Ontario to 
recognize the dignity and worth of every person and to provide for equal rights and 
opportunities without discrimination." (End of quote.) 


Ontarians can be proud of this clear statement of equity and fairness. It is a 
fundamental value, a value that this Government is building on, as we advance our 
equity and access agenda. 


The Commission functions as an independent agency. Its independent status is 
something I view as critical to the Commission’s ability to meet its mandate, which 
is to administer and enforce the Human Rights Code. This is surely one of the 
most significant tasks of any government body: protecting the human nghts of all 
Ontarians. 


My responsibility, and privilege, as Minister Responsible for Human Rights, is to 
assist the Commission as it fulfils that mandate. 


I meet on a regular basis with the Chief Commissioner. The Chief Commissioner 
provides me with information on the planning and performance of the Commission. 
Our joint responsibility is to ensure the Commission is run in an efficient and 
effective manner. 


In this review, I would like to tell you about the action the Government has taken 
to enable the Commission in fulfilling its mandate. 


Since this Government assumed office, we have worked steadily to fulfil our 
commitment to equity and fairness. We are putting in place an equity and access 
framework in which the Commission plays a central and, indeed, critical role. 


Page 2 


We are working to implement a comprehensive and balanced arrangement of 
approaches to enhance the equitable treatment of all Ontarians. To name some of 
the initiatives being undertaken by this Government: 


° Ontario has once again led the country by being the first province to sign a 
statement of Political Relationship with the First Nations in Ontario, which formally 
recognizes the inherent night of the First Nations to be self-governing. 


° The Advocacy Act will put in place advocates who assist vulnerable adults 
in ensuring their mghts are respected. 


° . Another initiative of this government which advances our equity agenda is 
the new Cabinet Roundtable on Anti-Racism, which, as Minister of Citizenship, I 
have the honor of chairing. I also have responsibility for the Ontario Anti- Racism 
Secretariat, which addresses racism in all sectors of society. 


° Our Access to Professions and Trades initiative is a strategy to overcome 
the systemic barners faced by individuals who have been educated or trained 
outside Ontario, as they attempt to gain access to their profession or trade in this 
province. 


¢ Also advancing the equity agenda, Ontario’s pay equity provisions are among . 
the most progressive in the world, in redressing the undervaluing of work 
traditionally done by women. | 


° Bill 79 recently received Third Reading and Royal Assent. The Employment 
Equity Act is designed to address systemic discrimination in the workplace. 


The Government, in establishing a comprehensive framework to foster equity and 
access, will ensure Ontario continues. to be a leader in protecting Bene from 
discrimination. 


In establishing this framework, we must acknowledge that our society is evolving. 
Perceptions change. Attitudes change. Needs change. And as the makeup of our 
society changes, so too will the means by which we address the kinds of 
discrimination the members of our society face. The mechanisms we use to 
address equity and access issues will always be evolving. 
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This understanding of the evolutionary nature of substantive change, and of the 
wider equity and access framework, have characterized the direction the 
Commission is now taking to resolve long-standing challenges and prepare to meet 
new ones. ; 


The serious matter of the Commission’s case management is well known to this 
Committee. Upon assuming office, the Government acted quickly to assist the 
Commission in addressing this matter. Less than a year after assuming office, we 
set in place a comprehensive strategy that was designed to: 


° first, resolve the backlog of more than 1,000 older cases; 
° second, support the Boards of Inquiry as cases were referred to them; and 
° third, bring about organizational health and effectiveness that would 


strengthen the Commission’s ability to protect human nghts in Ontario. 


We also decided to examine ways to improve enforcement procedures under the 
Code. 


The Government’s financial support for this comprehensive strategy, took the form 
‘of one-time funding of $6.4 million over three years. A task force was formed. 
And 33 experienced investigators and conciliators were dedicated solely to 
eliminating the backlog, with the oldest cases being given prionity. 


The Commission also undertook to examine issues of the health and effectiveness 
of the organization. A committee examined those issues and prepared a report. 
That report formed the basis of the recently-adopted eight-point program of planned 
change which the Chief Commissioner spoke to last week. 


In accounting for the $6.4-million provided to resolve the backlog, only $5.2- 
million has been required; $4.6-million dollars has been spent by the Commission, 
and the remaining $600,000 by the Boards of Inquiry. The remainder goes back 
into the Consolidated Revenue Fund. 


The Chief Commissioner has already given this Committee an accounting, for the 
record, of the success of the case management strategy. Suffice it to say that by 
the end of March, 1994, the last 202 backlog cases assigned to the Commission's: 
task force, will be closed. 
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As I mentioned earlier, the Government also moved to examine enforcement 
procedures under the Code. In establishing a Review Task Force to do this, I 
appointed one of this province’s most experienced and able human rights lawyers, 
Mary Cornish, as chair. She and task force members, Ratna Omidvar and Rick 
Miles, had the difficult job of reviewing the Code’s procedures, conducting 
extensive public consultations, and preparing a report. 


The report was thorough. It proposed sweeping reform, and provided a vision for 
enforcement that is quite different from the current approach. The Cornish Report 
provided extremely valuable insights on how the Code was enforced at that time. 
And it identified the issues that were most problematic, not the least of which were 
the investigation process, the delays, and the problems associated with customer 
service. : 


The Commission had already recognized the need to address many of the issues 
identified in the Cornish Report. In fact, those issues were included in the 
submission which the Commission itself submitted to the Task Force. 


In their submission, the Commission suggested a number of initiatives that would 
make the organization more effective, and which would improve on.delivery of 
service, but which would not require sweeping changes to the structure; nor would 
they require massive changes to the legislation itself. 


Further, since the Task Force submitted its report, the Commission has added 
another element to its planning: A recognition that society is changing, and the 
ways in which discrimination 1s practised are becoming ever more complex. As 
new issues evolve, the organization must also constantly evolve, if it is to keep 
pace in dealing with those issues. 


It is within this context that improvements to the Commission's enforcement 
procedures are being made. Rather than an abrupt change in structure and process 
— with all the problems that would accompany such a shift — the Commission is 
undergoing an evolution that will result in an effective organization to meet current 
and future issues. 


Rage > 


As the Chief Commissioner told you when she spoke to you last week, the 
Commission has implemented a series of organizational initiatives that will improve 
productivity and customer service. The Chief Commissioner refers to this eight- 
point program of fundamental improvements as "change from the inside out." 


In particular, the process of restructuring the Commission itself is a major 
challenge, and one that I acknowledge is especially difficult for an organization 
already facing many pressures. 


Other changes, as you know, are aimed at establishing a stable and consistent basis 
for conducting business. The Chief Commissioner described them for you in detail 
last week. They include: 


° Streamlining, and setting consistent standards and time lines for, 
investigations, within the parameters set by the Code; 


° An extensive training and development program for staff, that will promote 
the effectiveness of the people in the organization, particularly in terms of customer 
_ service; 


° Another aspect of the Commission’s organizational change is to increase 
efficiency, productivity and accountability, and use technology to achieve those 
results. | 


In its eight-point program of change, the Commission is starting to make progress. 
This process of planned, measured change is helping the Commission to evolve 
into an organization that will keep pace with issues of equity and access. To 
paraphrase the Chief Commissioner, we cannot address discrimination, as it 
manifests itself in the twenty-first-century, using nineteenth-century solutions. 


Reflecting the spirit of equity and access, one of the challenges we face in our 
approach to human rights complaints is the need to expand the representation of 
experience in appointments, both to the Commission, and to the Boards of Inquiry. 
To meet this need, the Government has made a series of appointments, and changes 
in appointments procedures, to the Commission and to the Boards of Inquiry. 


Let me first describe the appointments to the Commission, which were approved 
by this Committee. 
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Heading the Commission must be one of the most difficult jobs in Ontario. The 
people of this province have been fortunate in that regard. People of great talent 
and commitment have taken on the challenge. 


The Government has had the privilege of supporting very able, enthusiastic and 
dedicated Chief Commissioners. I would like to take this opportunity to 
acknowledge them, for without their inspiration and leadership, the Commission 
ould be diminished: 


° Catherine Frazee was a long-serving Commissioner and, for three years, 
Chief Commissioner. She continues to serve the people of Ontario today as vice 
chair of the Workers’ ‘Compensation Appeals Tribunal. 


° Fran Reid Endicott also served the Commission for some years. Her death 
in 1992 was a tremendous loss, not just to the Commission but to all who had the 
privilege of knowing her. 


° Rosemary Brown, who spoke at these hearings last week and earlier this 
morming, was appointed Chief Commissioner only in June. She, and the other . 
commissioners, and her dedicated staff, are making effective changes that will have 
a lasting impact on how the Commission does business. 


We are fortunate to have the benefit of Rosemary Brown’s insights and 
commitment to human nights, as she guides the Commission through an 
evolutionary process of change. This process is one that I am confident will result 
in a renewed Commission that is strengthened in its ability to protect the rights of 
all Ontarians. 


Regarding appointments to the Board of Inquiry, we have made the appointments 
process more open, more accessible, and more reflective of Ontario’s diversity. We 
now invite qualified persons to apply for Boards of Inquiry adjudication positions, 
by advertising them publicly -- and positions are now also advertised outside the 
so-called. mainstream media. 


Similarly, we have sought, in appointments to the Commission, broad experience 
and new perspectives. 
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Now, for the first time, we have business representation on the Commission in the 
person of an executive of Stelco. And more recently, we have appointed persons 
who bring an understanding of gay or lesbian viewpoints, to the Commission. 


In all these appointments, we are seeking to ensure we understand, and can address, 
contemporary issues of discrimination. 


The Government also moved quickly, upon taking office, to support the Boards of 
Inquiry at a much more basic level. We have provided them, for the first time. 
with a permanent infrastructure to optimize their function, including a hearing room 
and support staff. | 


We also created the position of Chief of the Boards of Inquiry Panel, who oversees 
panellists’ workloads, and who heips them with training and advice. 


All these things are contributing to the continuing development of an expert panel 
of human nghts adjudicators. 


I understand there were some 116,000 inquiries to the Commission last year. Of 
those, only some two per cent in fact resulted in formal complaints being filed. 
But I think the numbers speak eloquently of the public perception of the 
Commission as a resource many people turn to first, when seeking information or 
a solution. 


I believe that the implementation of a wider framework of approaches to equity and 
access will support and complement the Sopa tS oh 


Included in those approaches is the Employment Equity Act, which received Third 
Reading, and Royal Assent, in December. 


This Act will pro-actively address systemic discrimination in the workplace, as 
experienced by four groups that have been the most disadvantaged in employment. 


When the Employment Equity Act is proclaimed, the Employment Equity 
Commission and the Employment Equity Tribunal will be formally established. 
They will ensure we have the infrastructure and expertise we need to support 
effective implementation of the Act in Ontario’s workplaces. 
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The work of the Human Rights Commission, and of the Employment Equity 
Commission, will be complementary, reflective of the collaborative approach one 
would expect within an equity and access framework. More pragmatically, the 
harmonizing of human nghts and employment equity enforcement processes may 
be seen.in the approach we are ee with regard to complementary administrative 
functions. 


I am pleased to inform the Committee that plans are under way to merge the 
administrative infrastructure of the Pay Equity Hearings Tnbunal, the Human 
Rights Boards of age and, when it is established, the Employment Equity 
Tribunal. 


‘This merging of similar and complementary administrative functions will maximize 
the use of resources, facilities and systems. This means the three organizations will 
share office space, hearing rooms, computer systems, and equipment. Operating 
as a single, consolidated office, the merged administration will make optimum use 
of existing infrastructure and experienced staff ... it will share and save costs ... and 
it will provide a means for adjudicators and support staff to work in a flexible 
environment where the knowledge of adjudicators and conciliators can be 
broadened. 


Madam Chair, the mandate of the Human Rights Commission is to promote and 
enforce the Human Rights Code. As we review the Commission’s operations, I see 
the Commission is making genuine and determined progress in fulfilling its 
mandate. The staff of the Commission are working to ensure not only that the 
Code is enforced, but that the Commission evolves to meet emerging human rights 


issues and the emerging needs of the people of Ontano. I support the Commission - - 


in these endeavors. 


The Commission’s goal is, as I mentioned earlier, expressed in the Preamble of the 
Code, and again I quote: "the creation of a climate of understanding and mutual 
respect for the dignity and worth of each person so that each person feels a part of 
the community." 


Madam Chair, as was stated in the 1992 Throne Speech: "No society can call itself 
truly fair, if some of our citizens are excluded from full participation because of 
discrimination..." 
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I believe the Commission, and the whole of the wider equity and access 
framework, will bring us closer to our goals — goals I know every one in this 
room shares. 


I am very proud of the initiatives this Government has set in motion, to ensure 
every person who lives in Ontario is treated with their full measure of dignity and 
respect. I thank you for this opportunity to review our progress towards our 
equality objectives. Perhaps this Committee would now like to comment on how 
we, as legislators, can work together to make our shared vision, a reality. 
([ am open to questions.) 
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THE ONTARIO NORTHLAND TRANSPORTATION COMMISSION 


The Ontario Northland Transportation Commission (ONTC) was established in 
1902 as the Temiskaming and Northern Ontario Railway, with the objective of 
encouraging economic development and settlement in the northeast through the 
development of communication links within the north as well as between the north 
and the rest of the province. Between 1903 and 1909 construction of the Railway 
was extended to a junction with the National Transcontinental Railway at the town 
of Cochrane, a distance of 234 miles. Further extensions from North Bay through 
to New Liskeard, Englehart, Timmins, Rouyn, and finally Moosonee in 1932 
encouraged the development of new towns and made possible the exploitation of 


mineral and timber resources. 


In 1936 the ONTC inaugurated its passenger bus service, in order to transfer 
passengers to rail terminals on routes where ridership levels did not warrant direct 
rail service. The first communities served by bus were Iroquois Falls, Porquis, 
Timmins and Cochrane. In 1944 the ONTC began marine operations on Lake 
Temagami, and next year on Lake Nipissing. In 1960, the ONTC purchased the 
trucking company Star Transfer Ltd. In 1964, the ONTC’s Polar Bear Express 
excursion train began service between Cochrane and Moosonee, providing rail 
passenger access to northern settlements. In 1973, the ONTC assumed 


responsibility for norOntair and the promotion of regional air services. 


The ONTC assumed its present name in 1946. The change in name was intended 
to reflect the broadened scope of the Crown corporation’s operations in 
communications, ferry services and tourism, and to end confusion with an 


American railroad also known as T & NO. 


Structure and Organization 


The ONTC is a Crown corporation which operates under the terms of the Ontario 
Northland Transportation Act, R.S.O. 1990, c. O-32. Under s. 2 of the Act, the 
Commission 1s composed of one or more persons appointed by the Lieutenant 
Governor in Council (the cabinet). At the time of the Committee’s hearings on 


the ONTC, there were five Commissioners, as follows. 


TABLE ONE 
ONTC MEMBERS 


Name Date of Background Location 
Appointment 


Matt K. Rukavina, | November 1991; former municipal Kapuskasing 

chair appointed chair, official, 
July 1992; re- Kapuskasing 
appointed, Nov. 
1994) 





















Wendy L. 
Spottiswood 


December 1991; 
re-appointed, Dec. 
1994 


Executive Director, | Fort Frances 


Border Travel 


















Carol C. White November 1991; 
re-appointed, Nov. 


1994 


business Birch Island 
development 
officer, Waubatek 
Business 


Development Corp. 

















Paul A. Kelly March 1993 Dean, School of 


Business, Canadore 
College 


Brian E. Stevens May 1995 ONTC employee; North Bay 
CAW president 


Source: ONTC 


Under s. 4 of the Ontario Northland Transportation Commission Act, the cabinet 
designates the chair from among the members. All positions are part-time and held at 


pleasure, though normally members serve a three-year term. 


According to the questionnaire filled out by the ONTC and submitted to the Standing 
Committee at its request, the provincial government has recently indicated that it intends 
to reduce the remuneration received by Commission members to $1 per annum. The 


chair is to receive a per diem of $125 for attending meetings (Answer #6). 


Table Two shows the number of Commission meetings since 1992. Every other meeting - 


is held in a community outside of North Bay, the site of the ONTC’s head office. 


TABLE TWO 
COMMISSION MEETINGS 


Source: ONTC 











According to the ONTC’s Memorandum of Understanding with the Minister of Northern 
Development and Mines, the Commissioners (under the direction of the chair) are 


responsible for: 


e ensuring that the affairs of the ONTC are conducted within its mandate as 
defined in the Ontario Northland Transportation Act and the Memorandum of 
Understanding; 

e setting the goals and objectives of the ONTC; 

e recommending approval of the ONTC’s Corporate Plan to the Minister; 

e reviewing and approving annual capital and operating budgets, and 


recommending approval of them to the Minister; 


e recommending new policies to the Minister, and seeking policy direction from 
her/him in specific instances; and 


e ensuring that the assets of the ONTC and any public funds it receives are used 
in conformance with the Act and any other applicable legislation. 


The President and CEO of the ONTC is the Commission’s general manager, and 


responsible for: 


e the day-to-day management of the Commission; 


@ establishing appropriate systems and procedures for the administration of the 
ONTC, monitoring performance, and taking corrective action when problems 
are identified; 


preparing the Corporate Plan, capital and operating budgets for approval by 
the Commission and subsequently the Minister; and 


@ maintaining effective communication with the Deputy Minister of the Ministry 
of Northern Development and Mines, and Ministry staff. 


The President and CEO is John Wallace, a long-time employee of the Commission. He 


was appointed on | December 1993. 


Currently, the ONTC employs just under 1,200 people, represented by 21 unions. 
However, total employment has declined throughout the 1990s, and will continue to 
decline as the ONTC continues to rationalize its operations. Currently, the Commission 


is offering an early retirement package for which 250 employees are eligible. 


Operations 


The ONTC’s Memorandum of Understanding divides the Commuission’s operations into 


two categories, commercial and non-commercial, as the table below indicates. 


TABLE THREE 
CURRENT ONTC OPERATIONS - AN OVERVIEW 


*ceased operations at end of fiscal year 1995-96 















The Commission’s operations are outlined below. 


Commercial Operations 


Raii Freight 


The ONTC’s rail network, known as Ontario Northland Railway (ONR), includes about 

700 miles of track. It extends from North Bay to Moosonee and Hearst, with connections 
to CN at North Bay and Rouyn-Noranda, to CP at North Bay, and to the Algoma Central 
Railway Inc. at Hearst. Rail freight service is primarily devoted to the transportation of - 


minerals and forestry products from northeastern Ontario to North Bay. 


In addition, ONR handles rail express service between Cochrane and Moosonee, as well 


as some outside shop work for other companies. 


Most of ONR’s rail freight business comes from four major customers: Kidd Creek Mine 
(Timmins); Noranda Mines Horne Smelter (Rouyn-Noranda); Spruce Falls paper mill 
(Kapuskasing); and Abitibi-Price (Iroquois Falls). In 1995, these customers were 


responsible for 80% of the rail freight, both in tonnage and revenue. 


In 1994, ONR carried 42,000 carloads and total revenues were $56,145,490. The 
projected 1995 revenue figure is $53,953,100. The ONTC budgeted revenue figure for 


1996 for the rail freight operation is $52,276,900. (More information about the finances 


of the rail freight operation is presented below, in the section on rail passenger services). 


In 1994 this operation employed about 630 people full-time. In addition, seasonal 


employees are hired during the summer. 


The map below depicts the ONR’s area of operations. 
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Telecommunications 


Ontario Northland Telecommunications (ONT) is a full service telecommunications carrier 


operating in northeastern Ontario. The ONT: 


e provides the local telephone service in Marten River, Temagami, Moosonee 
and Moose Factory; 


@ in cooperation with Bell Canada and the Stentor Group of Companies, ONT 
markets a full range of direct dial and operator assisted long distance services, 
including discount calling plans; 


e offers an Interexchange Leased Line Service for data communications; 


e is a supplier to all the large users of private mobile radio communications in 
northeastern Ontario; 


e operates ONLINK, a commercial Internet access service, providing local dial 
access to business and residential subscribers; and 


e delivers CBC radio signals to communities in northeastern Ontario, and CBC 
television signals to communities in the remote north. 


ONT is a profitable operation for the ONTC. The following financial figures are drawn 
from the ONTC’s 1996 Business Plan. 


TABLE FOUR 
ONTARIO NORTHLAND TELECOMMUNICATIONS - FINANCES 


Calendar Year Expenses Revenues Net Contribution 
meth to ONTC 


ater MGeTeee | soc 
Projected 1995 $35,601,591 $45,663,548 $10,061,957 
Plan for 1996 $35,762,741 $44,810,882 $9 048,141 


Source: ONTC 1996 Business Plan, Appendix A 











In 1994, this operation employed 145 people. 


Bus Operation 


Ontario Northland Bus Services offers scheduled passenger service along the following 


routes: 

@ the Highway 11 corridor, between Toronto, Barrie, North Bay, Timmins and 
Hearst; 

@ the Highway 69 and 144 corridor, between Toronto, Barrie, Parry Sound, 
Sudbury and Timmins; and 

@ the Highway 400 corridor, between Barrie and Toronto (this is a business day 


commuter service only). 


The map below depicts the routes serviced by this division of the ONTC. 
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Bus Services 


Interline connections with Greyhound Lines are provided at North Bay, Sudbury and 


Hearst, for destinations east and west and with all major carriers in Toronto. 


This division also offers charters and tours to points in Canada and the U.S., as well as a 


bus parcel express (BPX) in the territory of the scheduled bus services. 


In 1994, the scheduled service throughout northeastern Ontario carried 89,000 passengers. 
The scheduled service between Toronto and North Bay/Sudbury carried 221,000 


passengers. 
The following financial figures are drawn from the ONTC’s 1996 Business Plan. 


TABLE FIVE 
ONTARIO. NORTHLAND BUS SERVICES - FINANCES 


Calendar Year Expenses Revenues Net Contribution 
sa penct the ONTC 


Actual Actual 1994 $11,438,968 438,968 } $10,563,750 | 563,750 ($875,218) 218) 


Projected 1995 $10,355,840 $10,382,198 $26,358 
Plan for 1996 $10,029,719 $10,373,602 $343,883 


Source: ONTC 1996 Business Plan, Appendix A 












In 1994, this operation employed approximately 85 people full-time. Seasonal employees 


are hired during the peak summer months. 


Non-Commercial Operations 


Rail Passenger 


Rail Passenger services include three different trains: 


e The Northlander, a daily (except Saturday) passenger train between Toronto 
and Cochrane, with connecting shuttle bus service to Timmins, Iroquois Falls, 
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Smooth Rock Falls, Kapuskasing and Hearst. 37,000 passengers were carried 
in 1994. 


® The Little Bear, a mixed freight/passenger train servicing the Cochrane to 
Moosonee corridor. This train will stop at any point along the track when 
requested or flagged. Between September and June the Little Bear runs three 
times a week, and in July and August, twice a week. 19,000 passengers were 
carried in 1994, as well as freight. 


@ The Polar Bear Express, a summer excursion train also servicing the Cochrane 


to Moosonee corridor. This train runs daily (except Fridays) from June to the 
Labour Day weekend. 16,000 passengers were carried in 1994. 


The map below depicts the routes serviced by the Rail Passenger operation. 





1] 


This division is financed by revenues raised from i) fares and related operations, ii) a 
provincial operating grant, and iii) federal funding. Federal funding is provided as 
follows. The track on which the Northlander runs is owned by CN. Under the terms of 
the federal Railway Act, the National Transportation Agency reimburses CN for a portion 
of the operating loss of the passenger service on this line, which CN then credits to the 


ONTC. The table below provides information on the finances of the Rail Passenger 


TABLE SIX 
RAIL PASSENGER SERVICES - REVENUES 


















Federal Provincial 


operation. 
(e.g., from Subsidy for Operating 


Calendar Total 
Year Revenues 
passengers) Northlander Grant 


$3,631,688 | $3,056,590 _| $10,613,550 _| $17,301,828 






Revenues 













Projected 1995 | $4,168,928 S27 look $9,910,000 $16,850,449 
Plan for 1996 | $4,568,718 $2,600,000 $7,231,000 $14,399,718 


Source: ONTC 





The financial figures supplied by the ONTC do not separate the costs of running the Rail 
Passenger service from the costs of the Rail Freight operation. The table below compares 


total expenses for the entire rail operation to total revenues. 


We 


TABLE SEVEN 
RAIL FREIGHT AND RAIL PASSENGER SERVICES - 
FINANCIAL CONTRIBUTION TO ONTC 


st on wallace EA Actual 1994 - | Projected 1995 Plan for 1996 


Rail Freight- $56,145,490 $53,953,100 $52,276,900 , 
Revenue 
Rail Passenger- $17,301,828 $16,850,449 $14,399,718 
Total Revenue* 
TOTAL Rail $73,447,318 $70,803,549 $66,676,618 
Revenue (Freight 
& Passenger) 


TOTAL Rail 


$69,424,405 $68,799,068 $68,640,760 
Expenses (Freight 
& Passenger) 
Net Contribution $4,022,913 $2,004,481 ($1,964, 142) 
of Rail to ONTC 


*see table six above for breakdown of Rail Passenger Revenues 
Source: ONTC 






















Rail Passenger services also operates the Cochrane Station Inn, a 23 room hotel; the 
Cochrane Station Restaurant; 10 bus/rail stations’; the Toronto Sales Office; and the 


Whistle Stop Restaurant located in the North Bay Station. 


In 1994, Rail Passenger services employed about 55 full-time employees, as well as 


summer students and seasonal employees. 


Marine Services 


Marine Services include: 


& The M.V. Chi-Cheemaun (which is owned and operated by the Owen Sound 
Transportation Company, an ONTC subsidiary) provides ferry service between 
Tobermory (on the Bruce Peninsula) and South Baymouth (on Manitoulin 
Island), from May to October. The ferry has a capacity of 638 passengers and 
143 automobiles. It serves the tourist trade. In 1994, it carried 86,000 
vehicles and 221,000 passengers. 
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e The M.V. Manitou Island II (a barge) transports freight, vehicles and 
passengers between Moosonee and Moose Factory, from May to October, 
depending on ice conditions. The ferry has a capacity of 49 passengers and 
six automobiles. It is primarily a freight carrier. 


e The M.V. Jiimaan and the M.V. Pelee Islander run cn Lake Erie, connecting 
Leamington and Kingsville with Pelee Island and Sandusky, Ohio. This 
service is offered on a cost-recovery basis under a contract with the Ministry 
of Transportation. The M.V. Jiimaan has a capacity of 400 passengers and 38 
automobiles. The M.V. Pelee Islander has a capacity of 268 passengers and 
18 automobiles. In 1994, these ferries carried 36,000 vehicles and 114,000 
passengers. 


The map depicts the routes of these ferries. 
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The M.V. Chi-Cheemaun, which as noted above is owned by the subsidiary Owen Sound 
Transportation Company, shares in the annual operating grant provided by the Ministry of 


Northern Development and Mines. The table below provides details of the Company’s 


finances. 
TABLE EIGHT 
OWEN SOUND TRANSPORTATION COMPANY (i.e., M.V. Chi-Cheemaun ferry) 
FINANCES 





Fer ee nC 


Revenue (e.g., $4,805,293 $4,787,331 $5,265,945 
from ae 


Provincial | Provincial Subsidy | $1,100,000 100,000 $1,150,000 | 150,000 } $890,000 000 


TOTAL Revenue $5,905,293 $5,937,331 $6,155,945 
See — oan aut 


Net Contribution to | $408,853 $85,215 ($196,444) 
the ONTC 


Source: ONTC 1996 Business Plan, Appendix A 











The M.V. Manitou Island II, which provides the Moosonee ferry service, also shares in 


the provincial grant. The table below provides details on the ferry service’s finances. 


TABLE NINE 
M.V. MANITOU ISLAND IT (MOOSONEE FERRY SERVICE) - FINANCES 


i) oo 


Revenue (e.g., $109,981 $107,742 $108,000 
from rer 







Provincial | Provincial Subsidy _ /$50,000 | 000 /$50,000 | 000 }$50,000 000 
Par ae Revenue ae 981 ee 742 near 000 
/Expenses | $138,483 483 $146,869 | 869 $168,992 992 





Net Contribution to | $21,498 $10,873 ($10,992) 
the ONTC 


Source: ONTC 1996 Business Plan 
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Table Ten below provides details on the Lake Erie ferry service, which as noted above is 
operated under a contract with the Ministry of Transportation. Under this contract, the 


ONTC is reimoursed for costs plus 10% of revenues. 


TABLE TEN 
LAKE ERIE FERRY SERVICE - FINANCES 


a aan ee ee 
$3,321,703 $3,452,833 $3,405,864 
$3,019,730 $3,137,311 $3,105,864 


Net Contribution to | $301,973 $315,522 $300,000 
ONTC 


Source: ONTC 1996 Business Plan 












Air Service 


The ONTC’s air line, norOntair, provided scheduled air service to 17 communities 


between North Bay in the east and Winnipeg in the west, as the map below indicates. 
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NorOntair operated two Dash-8 and four Twin Otter aircraft. The Dash-8s served 
Hearst, Kapuskasing, Timmins, Sudbury, Sault Ste. Marie, Thunder Bay, Fort Frances 
and Winnipeg. The Twin Otters served Kirkland Lake, Earlton, North Bay, Chapleau, 
Elliot Lake, Gore Bay, Wawa, Hornepayne and Geraldton. 


In 1994, the air line carried 62,000 passengers. 


NorOntair also shared in the annual provincial operating grant provided to the ONTC. 


The table below provides details on the airline’s finances in 1994 and 1995. 


TABLE ELEVEN 
NORONTAIR - FINANCES 


es ee Projected 1995 


Revenues (e.g., from $7,928,286 $9,524,390 
passengers) 
Provincial Subsidy $3,550,000 


| TOTAL Revenues | Revenues oie oc 478 286 $13,584,390 584,390 


$13,226,231 $14,352,664 
Net Contribution to ONTC | ($1,747,945) : ($768,274) 


Source: ONTC 1996 Business Plan, Appendix A 












In early December 1995 Chris Hodgson, the Minister of Northern Development and 
Mines, announced that norOntair would cease operations at the close of the 1995-96 fiscal 
year. 


ONTC Finances 


Table Twelve below shows total ONTC expenditures for the last four years. 
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TABLE TWELVE 
ONTC TOTAL EXPENDITURES, 1992-95 


Source: ONTC 















As noted above, the ONTC receives revenue from three sources: i) its own operations, 1i) 
the provincial government, and iii) the federal National Transportation Agency. The table 


below shows the amount of government funding over the last four years. 


TABLE THIRTEEN 
ONTC - FINANCIAL SUPPORT FROM GOVERNMENTS, 1992-96 


1992-93 





*this is the sum requested by the ONTC; at the time of the Committee’s hearings, this request had not 
been formally responded to by the Ministry 

** a funding request was rejected by the government 

Source: ONTC 


Accountability and Control 
Under the terms of Management Board of Cabinet Guideline 6-2, the ONTC is classified 


as a Schedule II Operational Agency. It is required to have a Memorandum of 


Understanding with the Minister of Northern Development and Mines, which was signed 
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in July 1988. This MOU requires the Minister and/or his Deputy Minister to meet with 
the ONTC chair and/or the President/CEO regularly to discuss matters of mutual interest. 
There are also regular contacts between Ministry and ONTC staff to discuss more routine 


matters. 


The ONTC’s Corporate Plan is submitted to the Minister for approval. The Ministry’s 
review of this and other planning documents provide opportunities for giving policy 
directions to the ONTC. Under the terms of the Ontario Northiand Transportation Act, 
the Minister’s prior approval is required before the ONTC can initiate or expand services, 


or introduce new operations. 


COMMENTS 


The Standing Committee heard testimony on the ONTC on February 21 and March 7. 
Among the witnesses were Chris Hodgson, the Minister of Natural Resources, Northern 
Development and Mines; Matt Rukavina, the chair, and John Wallace, the president of 
the ONTC; and many representatives from the public and private sectors in northern 


Ontario. 


The Shutdown of norOntair 


The Government’s Position 


Chris Hodgson, the Minister of Natural Resources, Northern Development and Mines, 
explained that the government had decided to shut down norOntair, the ONTC’s airline, 


for the following reasons: 


e When norOntair was introduced in 1971, a subsidized air service was 
necessary because the private sector could not make a profit flying to remote 
northern communities. norOntair was a pilot project, designed to expand air 
service through the north and demonstrate the commercial viability of 
passenger air service in the region. Twenty five years later, this mandate is 
complete: there are now a number of private sector air carriers operating in 
the north. Thus, the Minister was confident the private sector will fill the gap 


19 


left by the demise of norOntair. The ONTC had been directed to work closely 
with the affected communities to attract private sector carriers. (At the time of 
the Committee’s hearings, private sector airlines had indicated that they were 
prepared to service 14 of the 17 communities affected by the norOntair 
shutdown). 


norOntair was a significant money loser, operating at an annual loss of over 
$5 million. Removing this service from the ONTC’s books mitigated the 
impact on the Corporation of the cut to its operating subsidy of $11 million 
between 1996-98. 


The government will permit the ONTC to retain the proceeds from the sales of 
norOntair’s assets to help finance its operations in the north, for the benefit of 
northerners. 


Matt Rukavina, the chair of the ONTC, and John Wallace, the president, also addressed 


this issue during their appearances before the Committee. They indicated: 


In 1994 it became evident to the Commission that decreasing financial support 
from the province would eventually make structural change at the ONTC 
necessary. The Commission therefore undertook an internal visioning exercise 
to consider its future. The question of which of the ONTC’s various 
operations could be cut if this became necessary was considered. When the 
Conservative government indicated that the operating subsidy would be 
reduced, the Commission suggested that norOntair was the most appropriate 
service to be cut, in light of its financial problems. 


The elimination of norOntair covered about half of the $11 million cut to the 
operating subsidy. The ONTC planned to cover the other half through an 
early retirement incentive program offered to its employees. This program 
will be funded in part by the sale of norOntair’s assets. 


Harvey Friesen, the president of Bearskin Airlines, and a representative from the 


Timmins Chamber of Commerce supported the government’s decision to close norOntair. 


Witnesses opposed to the Shutdown 


Representatives of the following municipalities and organizations criticized the decision to 


shut down norOntair: the City of Elliot Lake, the Township of Michipicoten, the - 
Canadian Red Cross (Sudbury), the Town of Englehart, the Sault Ste. Marie Economic 


20 


Development Corporation, Olav Haavaldsrud Timber Co. Ltd., the Gore Bay-Manitoulin 
Airport Board of Management, and the Northern Ontario Transportation Coalition. They 
argued that norOntair was an essential public service in the north and that its shutdown 
will have drastic consequences for northern communities, many of which are not currently 


served by any private sector carrier. It will: 


@ Cause direct and indirect job losses; 


e endanger the viability of many municipal airports in the north and associated 
public services such as the Ministry of Health air ambulance; 


e harm tourism; 

® reduce the marketability of the north as an attractive residential location; 

@ increase the operating costs of businesses which rely on air transportation; and 
e impede the delivery of some health care services. 


Many of these witnesses expressed doubts about whether the private sector could 
adequately fill the gap left by the departure of norOntair. There was no guarantee that 
the private sector would provide the same level and predictability of service offered by 
norOntair. Many suggested that the government should have postponed the shutdown 
until the affected municipalities and unions had an opportunity to prepare an alternative 


Strategy, such as a locally organized buy-out of norOntair. 


The Committee endorses the decision of the Minister of Northern Development and Mines 
~ to direct the Ontario Northland Transportation Commission to close the operations of 
norOntair. The Committee notes that this will save the ONTC at least $4 million, and 
that 14 of the 17 communities served by norOntair received immediate service from the 


private sector, at no cost to the ONTC. 
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Other Issues 


The Committee heard testimony on a number of other issues, including the Ontario 
Northland Railway, Ontario Northland Telecommunications, and the downsizing of 
ONTC rail services in Englehart. The Committee has decided not to include formal 
recommendations on these topics in this report. It may revisit these matters and hear 


more evidence at a future date. 
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DISSENTING OPINION OF THE LIBERAL MEMBERS 





June 5, 1996 
LIBERAL MINORITY REPORT TO ONTC 


Government Agencies Committee 


The Liberal members stated their continued opposition to the shutdown of NorOntair. 
The recent pull out of Air Creebec ~-om Kirkland Lake and Earlton is the first 
evidence that the privatization of the »id NorOntair routes is not working. 


The NorOntair schedule was a coordinated routing that connected its own flights 
within Northern Ontario and connected to Air Ontario flights out of and into Northern 
Ontario. 


With different airlines taking over the various northern routes, there is no longer a 
coordinated schedule. Many of these new flight schedules are therefore bound to fail 
as with the Kirkland Lake-Earlton example. In this case and also in the case of the 
Elliot Lake schedule, it now takes three days to attend an all day Toronto meeting. 
With this scheduling, passengers who normally travelled these routes now seek 
alternative modes of transport. 


Having to resort to automotive travel to connect to the feeder airlines serving 
Northern Ontario adds to the cost of doing business in Northern Ontario and has a 
profound effect on patients needing to seek medical attention in major centres in 
northern and southern Ontario. 


Another major importance of commercial air service to small northern communities 1s 
that the revenue the airports derive from these operations keeps these airports viable 
and therefore allows other uses such as air ambulance service, government and private 
airplane service. 


The Liberal Caucus is vigorously opposed to the dismantling of NorOntair and request 
the government to reinstate air service to Northern Ontario. 
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DISSENTING OPINION OF THE NDP MEMBERS 





INTRODUCTION 


“Northern Focus found that Northern Ontario's transportation infrastructure is 
deteriorating after many years of neglect. We were told that almost every aspect 
of rail, air and road transportation is suffering from a lack of money, poor 
planning and inadequate maintenance. Roads, in particular, are increasingly 
unsafe. 


Improving transportation in northern Ontario will provide better service, 
preserve communities, safeguard existing jobs and allow more opportunities for 
job creation 


Report of the Mike Harris “Northern Focus” Tour. pg 26. 

On November 30, 1995, the day after the Harris government introduced 
over $5 billion in spending cuts, the Minister of Northern Development 
and Mines announced that norOntair, the Ontario Northland 
Transportation Commission’s air service, was no longer a priority and 
that air service would be left to the private sector. 


norOntair service was established in these communities because no 
private carrier would provide service. While norOntair competed with 
other airlines on some routes, private airlines are profit driven and will 
not service communities on routes that are not profitable. 


norOntair provided air service to 17 communities in Northern Ontario. 
Nine of these communities had no other regularly scheduled air service 
to major centres. Initially, all of these communities were being served 
by a variety of private companies and in three communities, by the 
provincial government’s aircraft. However, in May, Air Creebec 
announced it was grounding service to Earlton and Kirkland Lake. 


None of these communities have any guarantee that air service will be 
there a year from now, or even tomorrow. 


norOntair employed 40 pilots, 15 flight crew, six dispatchers and three 
people in administration. There were also norOntair agents in 


communities across Northern Ontario and staff at their head office 
who lost their jobs. 


In an interview with MCTV news Saturday, December 16, 1995, 
Northern Development and Mines Minister Chris Hodgson said that 
the government would help in the transition to ensure that remote 
communities are still serviced by air. 


This help consists of the government forming an air service 
consultation committee. The committee is composed of representatives 
from the nine communities affected, private carriers and the Ontario 
government. While some of the nine communities have found this 
consultation committee useful, other communities have been unable to 
access the committee’s information because of the timing of the 
meetings. . 8 


The Harris government fails to recognize that many municipalities in 
the North have few full-time staff able to travel to meetings during 
regular business hours. Furthermore, most elected municipal officials 
in the North have other permanent full-time employment. These 
officials also find it difficult to take time off of their regular paid 
employment to attend the committee’s meetings. 


MUNICIPAL AIRPORTS 


A Mike Harris government will insist that Ottawa honour its obligation to maintain 
airport service. 


Report of the Mike Harris “Northern Focus” Tour. pg. 28 


Many municipal airports will face a very serious risk of closure due to the 
elimination of norOntair service. 


Over the next two years, the Harris government will reduce funding to 
municipal airports by 50% in the first year, eliminating funding in the next. 
Communities like Chapleau, Gore Bay, and Hornepayne currently served 
by MNR, will be hard pressed to justify large local tax increases to maintait 
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airports with no other regularly scheduled service. 


As Reeve of this community, the municipal airport operations such as budgeting, 
staffing, etc. falls under the duties of my municipal council. If Hornepayne does not 
have air service, I do not foresee how we can justify the operations at our airport to 
our local taxpayers.” 


Hornepayne Reeve Gene Belanger in a December 12, 1995 letter to Premier Mike 


Over the past two to three years, major capital upgrades have been 
undertaken at airports, most of which was funded by the Provincial 
government. 


Kirkland Lake $1,300,000 
Elliot Lake 2,000,UCO 
Hearst 2,520,000 
Chapleau 835,000 


This investment could be lost if these airports close due to the loss of air 
service. 


HEALTH CARE 


People who have never lived in the North may have a hard time understanding how 
different the lifestyle, priorities and problems from those faced by people in the 
South. Geography, weather and a smaller, more dispersed Porulebon are just some 
of the factors that create a unique set of circumstances. 


In promising fair and equitable treatment of all Ontarians, a provincial government 
must take these differences into account and give the North and its people the same 
dignity, respect, and attention as the rest of the province deserves and receives. 


Report of The Mike Harris “Northern Focus” Tour. 


Since 1992, there have been more than 4,500 air ambulance evacuations 
from the nine communities served only by norOntair. If local airports close, 





it will be the end of fixed-wing air ambulance service to those Northern 
communities. 


“The elimination of this government subsidized service would surely mean the 
demise of the Hornepayne Municipal Airport. The spin-off effects of this happening. 
are obvious: 1) fixed wing air ambulance services eliminated;” . 


December 19, 1995 letter from QUNO Corporation in Hornepayne to Algoma MPP 
Bud Wildman. 


There is a critical shortage of doctors and specialists in the North. Northern 
communities and hospitals relied on norOntair service to transport locum 
doctors to their communities. Most of these doctors come from southern 
Ontario and, in Hornepayne for example, would face a five-hour drive 
after they have arrived in Sault Ste. Marie. This drive is far worse in the 
winter with unpredictable weather and poor road conditions further 
exacerbated by the Harris government's cuts to winter road maintenance. 
The number of accidents on Highway 631 near Hornepayne from 
September 1, 1995 to becember, 1995 increased by more than 70% from the 
Same period in 1994. 


Specialists used norOntair to fly into Northern communities and patients, 
especially seniors, would fly to centres like Sudbury, Sault Ste. Marie and 
Thunder Bay for medical appointments on norOntair. 


The Sudbury Blood Centre of the Canadian Red Cross is concerned about 
providing blood to communities in Northern Ontario. norOntair was used 
to fly blood into communities like Hornepayne. The next best option for this 
community is to send blood from Sudbury by bus to Hornepayne via North 
Bay and Hearst. Blood leaving Sudbury at 1:00 pm would not arrive in 
Hornepayne until 2:30 pm the following day. 


“This causes great concern for the Hornepayne Community Hospital as we rely on the 
services provided by norOntair for a number of reasons. 


1) Getting residential patients to and from scheduled appointments. 
2) The majority of our locum physicians are from the Toronto area and depend on. 


norOntair to travel to and from Hornepayne. (Quite often we would have been left 
without physician coverage if it were not for norOntair. 


4 


3) Specialists use norOntair to travel to Hornepayne for scheduled appointments. 


Needless to say the loss of our airport would be detrimental to our Hospital and 
community as a whole. On an average, Medi-Vacs are necessary 3 to 4 times per 
. month.” 


December 13, 1995 letter to the Honourable Chris Hodgson from the Hornepayne 
Community Hospital. 


JOBS AND THE ECONOMY 


The Tory abandonment of air service in communities across the North will 
hurt business and cripple local economies. 

norOntair provided businesses in these communities with links to head 
offices, suppliers and customers. Eliminating air service will challenge the 
viability of businesses that will have to resort to slower, more lengthy forms 
of transportation. 


For example, the Olav Haavaldsrud Timber Company in Hornepayne 
relied on norOntair for one day delivery of parts and safety equipment. The 
company cannot afford to have machinery inoperative for any length of 
time. 


Tourism is a vital part of Northern Ontario’s economy. Tourists come from 
around the world to enjoy fishing, hunting, hiking, skiing, snowmobiling, 
boating and other activities. The loss of air service will make it more 
difficult and time consuming and, therefore, less attractive to people 
considering vacationing in these areas. | 


On the last day of committee hearings reviewing the fate of norOntair, 
New Democrats reminded the Tory government that many businesses and 
industries across the North — especially timber companies and tourist 
operators — depend on norOntair for timely inventory replacement and 
passenger service. And without air service, production and sales will suffer. 
This decline in business will lead to job loss and weakened economies in a 
part of the province least able to absorb the pain. 





When Premier Harris and Finance Minister Ernie Eves — both of them from 
Northern ridings — brag about the province being open for business, it is 
clear they aren’t talking about Northern Ontario. 


WHAT'S NEXT? 


In December, the affected communities requested a meeting with Premier 
Harris, Minister Hodgson and Transportation Minister Al Palladini to 
discuss the elimination of norOntair service on jobs, health care and 
services. Hodgson finally agreed to meet with them on February 22, one 
day before the deadline for submitting tenders on norOntair’s assets. 


norOntair employees accessed the federal government’s Industrial 
Adjustment program and formed an Adjustment Committee to look into 
making a bid for norOntair’s assets. The Committee met with Northern 
Development and Mines Minister, Chris Hodgson Monday, January 15 in 
Toronto, the same day Ontario Northland announced norOntair would end) 
operations on March 29, 1996. Hodgson told them ONTC would be pleased| 
to consider their bid on norOntair’s assets. 


The Committee was very disappointed at the timing of the closure as they 
did not have time enough to hire a consultant to do a feasibility study, get a 
business plan together, appraise norOntair’s assets, secure financing, and 
put in a bid. 


Even if the employees had submitted a successful bid, they couldn't provide 
service to communities on routes that are not profitable without a subsidy. 


Tender notices for norOntair assets appeared in newspapers Monday, 
January 22, 1996 with the deadline for submitting bids set for February 23. 


As noted previously, all nine communities were receiving some form of air 
service until Air Creebec’s decision to pull out of Kirkland Lake and Earlton. | 
However, the majority of the communities are dissatisfied with either the 





schedules the private carriers have imposed upon the communities, the 
higher fares, or both. For example, Elliot Lake is being served by Bearskin 
Airlines. Because the schedule to and from Toronto is very inconvenient, it 
now takes three days to get to and from Toronto. Previously with 
norOntair, a business person could leave Elliot Lake in the morning, attend 
to their business in Toronto and return the same evening. Now, this is 
impossible. The airline is unwilling to accommodate the needs of the people 
of Elliot Lake. Many citizens drive three hours to Sudbury to board a more 
convenient flight to Toronto. Many have given up on flying and now drive 
to Toronto. This is proven in statistics. norOntair had an average of 300 
passengers per month in Elliot Lake. Only 69 people used Bearskin Airlines 
the first month of operations. That’s a drop of 77 per cent. 


Presently, the communities of Chapleau, Gore Bay and Hornepayne are 
being served by the Ministry of Natural Resources. This is because no 
private carrier wants to fly these routes. They require subsidies to serve 
these communities. However, Minister Hodgson promised, under 
tremendous pressure from the New Democrats in Queen’s Park, that they 
would continue to receive air service. Now, Hodgson is trying to put 
together a four month contract with a private carrier to serve these three 
communities. The communities are concerned that after the four month 
contract is over, and the carrier has lost money, the carrier will not renew 
the contract and pull out as was the case in Kirkland Lake and Earlton. 
Once again these communities will be left without air service, and once 
again these communities will be asking this government how it intends to 
keep its promise to help the people of Northern Ontario maintain air 
service. 


CONCLUSION 


The January 15 announcement that norOntair service would end on March 
29, 1996 sent shock waves across the North. It is clear the Harris 
government's decision to kill norOntair was short-sighted and showed little 
consideration for the far reaching impact the elimination of air service will 
have on the quality of life for people in these Northern communities. 


In their haste to cut norOntair to help finance an income tax cut, the 
government has failed to realistically look at the viability of private carriers| 
providing service to many of these communities. There is little doubt that 
some of norOntair’s routes will be picked up by the private sector. But, 
again, private carriers will not fly into communities if the routes are not 
profitable as was demonstrated by Air Creebec. 


Time and again, NDP Members have told the Minister of Northern 
Development and Mines and the Premier that by killing norOntair they are 
jeopardizing health services in Northern communities. It is clear that either| 
the government doesn’t understand why communities in Northern Ontario 
need air service, or they just don’t care. 


People who live in communities in Northern Ontario are left to wonder who 
is representing their interests in this government. It is obviously not 
Northern Development Minister Chris Hodgson. And it certainly isn’t 
Mike Harris. 


It was also revealed at the Standing Committee on Government Agencies 


that the same Tories who wilfully abandoned norOntair and the : 
communities it served because they don’t believe in subsidies are subsidizing| 
a private airline. Ina classic case of Tory hypocrisy and incompetence the 
government is subsidizing Bearskin Airlines, but refused to subsidize 
norOntair upon whom thousands of Northerners i in remote communities 
depended. 


Under questioning from Sudbury East MPP Shelley Martel, Bearskin 
Airlines President Harry Friesen said the Tories are subsidizing — to the 
tune of $75,000 — his company’s flights into Atikokan. 


New Democrat MPPs from the North have been fighting the Tories’ 
abandonment of norOntair and the people it serves since Hodgson yanked 
$10 million from Ontario Northland last fall and will continue to fight on 
behalf of Northern residents to ensure the Harris government keeps the 
promise they made to ensure Northern communities are still serviced by air. 















Shelley Martel, MPP 
Sudbury East 
Chair, NDP Northern ewicien 


Howard Hampton, MPP 
Rainy River 


Tony Martin, MPP 
Sault Ste.Marie 


( Boor 


Len Wood, MPP 
Cochrane North 


THE ONTARIO NEW DEMOCRATIC PARTY NORTHERN CAUCUS 


Ga, aati 


Gilles Pouliot, MPP 


Lake Nipigon 
Bud Wildman, MPP . 8 
Algoma 


Perl 


Floyd Laughren, MPP 
Nickel Belt 


Ld 8 


Gilles Bisson, Se eat bcs alt quinn 
Cochrane South 


APPENDIX 


Communities formerly served by norOntair 


Hearst* Sault Ste. Marie 
Kapuskasing* Chapleau* | 
Timmins Wawa* 

Kirkland Lake* Hornepayne* 
Earlton* Geraldton 

North Bay Thunder Bay 
Sudbury Fort Frances 
Gore Bay* | Winnipeg 

Elliot Lake* 


+ 6 


*Denotes communities that had no other regularly scheduled air service to 
major centres. 


norOntair Routes 
1) Dash 8: In the morning, one of norOntair’s Dash 8s would fly Winnipeg - | 
Fort Frances - Thunder Bay - Sault Ste. Marie - Sudbury - North Bay - 
Timmins - Kapuskasing - Hearst, while the other followed the opposite 
route starting in Hearst. 

They repeated this route in the afternoon. 


2) Twin Otters: In the morning they would fly from Sault Ste. Marie to 
Sudbury via Gore Bay or Chapleau and Elliot Lake and then back. In the 
afternoon they did the same. They alternated between Gore Bay and 
Chapleau (ie. one day they land in Gore Bay in the morning and Chapleau 
in the afternoon, the next day they did the opposite). 


A Twin Otter did a round trip of Sault Ste. Marie - Wawa - Hornepayne - 
Geraldton once daily. 


A Twin Otter did two round trips of Kirkland Lake - Earlton - North Bay 
daily. 
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THE SOCIAL ASSISTANCE REVIEW BOARD 


In 1966 the federal government introduced the Canada Assistance Plan (CAP), a 
federal-provincial cost-sharing plan for the provision of social assistance benefits. 
Provinces which wished to participate in CAP were required to introduce an 
appeal mechanism for social assistance recipients who disagreed with decisions 
made by welfare administrators. Accordingly, the Government of Ontario 
established a Board of Review in 1969, pursuant to the Family Benefits Act, 1966, 
S.O. 1966, c. 54 (s. 11). In 1974 the Board’s name was changed to the Social 
Assistance Review Board (S.O. 1974, c. 95, s. 6). The Social Assistance Review 
Board (SARB) now operates under the terms of the Ministry of Community and 
Social Services Act, R.S.O. 1990, c. M.20 (s. 15). 


The Board hears appeals from decisions of 


e Municipal Welfare Administrators; 
e the Provincial Director of Family Benefits; and 
e the Provincial Director of Vocational Rehabilitation Services 


to refuse, cancel, suspend, or vary the amount of an allowance or benefit available 
under the General Welfare Assistance Act, R.S.O. 1990, c. G.6, the Family 
Benefits Act, R.S.O. 1990, c. F.2, and the Vocational Rehabilitation Act, RES: 0) 
1990, c. V.5. Most of the appeals the Social Assistance Review Board hears arise 


under the General Welfare Assistance Act and the Family Benefits Act. 

Social Assistance in Ontario 

In 1995 1.2 million Ontarians were beneficiaries of some. form of social 
assistance. Social assistance cost $6.6 billion in fiscal year 1994-95. The social 


assistance caseload and its funding have risen steadily in recent years: 


e between 1981 and 1994, the social assistance caseload more than tripled, 
from 197,491 cases to 673,010; 
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e between 1981 and 1994, the percentage of Ontarians reliant on social 
assistance (that is, recipients and their dependents) increased from 4.3% of 
the provincial population to 12.1%; 


e in 1980, spending on social assistance constituted 6% of total program 
spending in Ontario, while by 1994 it constituted 15%; and 


e social assistance spending constituted 0.6% of the province’s GDP in 
1980, and 2.2% in 1994: thus, spending on this program increased almost 
four times faster than the economy during this period. 


The graph on the next page plots the rise in the social assistance caseload against 


the unemployment rate in Ontario since the late 1980s. 
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GRAPH ONE 


COMPARISON OF: TRENDS IN SOCIAL ASSISTANCE 
CASELOAD AND UNEMPLOYMENT 
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GWA caseload estimates are subject to revision 


Source: COMSOC Estimates Briefing Book 1995-96, p. 41. 
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Table One below shows the total number of beneficiaries of social assistance in 
1995. 


TABLE ONE 
SOCIAL ASSISTANCE CASELOAD, 1995 


MONTH IN 1995 CASELOAD TOTAL 
meres sie 


January sd i lear sian 973 1 Deas 059 


Note: The column for beneficiaries includes the recipients of social assistance as well as all 
those dependent cn the recipient. 


















Source: COMSOC press releases. 


The table shows that the social assistance caseload has been declining since June. 


Historically, the cost of financing social assistance has been shared between 
Ottawa, the provinces, and the municipalities. However, in 1990 the Mulroney 
Government announced that federal payments to Ontario, Alberta and British 
Columbia for sharing the costs of social assistance under the terms of the Canada 
Assistance Plan (CAP) would be limited to an increase of 5% a year for 1990-91 
and 1991-92. In 1991, this cap on CAP was extended for another three years to 


the end of 1994-95. The result has been a steady decline in the share of social 
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assistance costs paid for by Ottawa, from 50% in 1989-90 to less than 30% by the 
1993 federal election. In its February 1995 budget the Chrétien government 
announced that it intended to replace CAP with a system of block funding for all 
social programs known as the Canada Health and Social Transfer, commencing 


April 1, 1996. 


The next two sections of the paper provide details on general welfare assistance 


and family benefits, which are the principal forms of social assistance in Ontario. 
General Welfare Assistance 


General welfare assistance was introduced in 1958. It is administered by 
municipalities and Indian bands and provides short-term financial assistance to 
individuals in need who fall into one of the eligible categories established by 
regulations issued pursuant to the General Welfare Assistance Act. For example, 
employable adults looking for work, single parents, and teenagers lacking familial 


support can apply for general assistance. 


The amount of assistance an applicant will receive is determined by the difference 
between the applicant’s financial need and his or her income. The regulations 
issued under the authority of the Act provide precise definitions of financial need 
for use by the welfare administrators who process applications for general welfare 
assistance. The exact amount of payments available will vary depending on the 


details of the application. 


The following table shows the average number of recipients of general welfare 


assistance over the last five years. 
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TABLE TWO 
(GENERAL WELFARE ASSISTANCE) 
AVERAGE YEARLY CASELOAD BY PRINCIPAL CATEGORY 


Category 1995-96 1994-95 1993-94 | 1992-93 | 1991-92 
(forecast) | (interim no.) 

Unemployed 209,343 212,800 224,414 | 210,055 | 173,619 

Employables 

Sole Support 59,128 58,260 55,264 44,524 31,800 

Parents 

Temporary 23,018 23 22 2530 25,988 27,305 

Ill Health 

Permanent III 10,366 10,307 10,161 9,733 8,215 

ae 


i a EET ere 
Ieee piath dba ae SHR 


TOTAL 335,583 342,174 355758359 | (3273633 }-270;059 
CASES 


Source: COMSOC Estimates Briefing Books, various years. 












The table below illustrates the trend in the general welfare assistance caseload by 
principal category for selected months since January 1995 (at the ume of the 
Committee’s review of SARB in February 1996, October 1995 was the most 


recent month for which official figures were available). 
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TABLE THREE 
GENERAL WELFARE ASSISTANCE CASELOAD 
BY PRINCIPAL CATEGORY - RECENT TRENDS 


Source: COMSOC Press Releases 



















Family Benefits 


The family benefits program was introduced in 1967. It is administered by the 
Ministry of Community and Social Services (COMSOC) and supports people in 
long-term need, such as adults with disabilities, single parents and their children, 
the blind, and the permanently unemployable. As with general assistance, the 
amount of assistance provided under this program is determined by the difference 
between the applicant’s financial need and his or her income, calculated in light of 
the formulae laid down in regulations issued under the authority of the Family 
Benefits Act. Recipients are eligible for a basic allowance, a shelter allowance, 


and other benefits such as eligibility for the Ontario Drug Benefits program. 


Table four below shows the average number of recipients on family benefits over 


the last five years. 
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TABLE FOUR 
FAMILY BENEFITS 
AVERAGE YEARLY CASELOAD BY PRINCIPAL CATEGORY 


Category 1995-96 1994-95 1993-94 | 1992-93 | 1991-92 
(forecast) (interim no.) 


Disabled / 147,264 142,051 IS339072 22623) 1 ol ES Oz 
permanently 

unemployable 

Sole Support 153,093 151,896 150,642 | 145,557 | 128,308 
|e 


Reece —F Se 027 7 Sree de +-H7-266--4 6, 6,363. | 4, | 4.805 | 
persons 


9,471 9,374 8,634 pee 4,872 
(60-64) 


= 2,969 2.538 
[Omer 


TOTAL 322,108 315,464 303,853 1) 28).0 / 1h 253,050 
CASES 


Source: COMSOC Estimates Briefing Books, various years. 


















Non-disabled 






The table below illustrates the trend in the family benefits assistance caseload by 
principal category for selected months since January 1995 (at the ume of the 
Committee’s review of SARB in February 1996, October 1995 was the most 


recent month for which official statistics were available). 
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TABLE FIVE 
FAMILY BENEFITS CASELOAD BY PRINCIPAL CATEGORY 
RECENT TRENDS 


Jan. 1995 June 1995 Oct. 1995 
Disabled / 144,050 147,637 150,549 
permanently 
unemployable 
Sole Support 151,109 151,361 146,205 
Parents 


7.917 8,035 8.283 


Non-disabled press 9,059 9,297 
persons 
(60-64) 
2,985 2.679 2,825 


186 125 1,072 
TOTAL CASES 316,560 319,896 318,231 


Source: COMSOC Press Releases. 


























Social Assistance Rates 


On July 21, 1995 the provincial government announced that effective October 1, 
most of the allowances paid under the General Welfare Assistance Act and the 
Family Benefits Act would be cut by 21.6%. This cut did not apply to seniors or 


persons with disabilities and their families. 


Table six below shows the monthly rates for most categories of social assistance 


before and after the October 1, 1995 cut. 
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TABLE SIX 
SOCIAL ASSISTANCE RATES ($) - IMPACT OF OCT. 1 CUT 

















ONTARIO SOCIAL ASSISTANCE MONTHLY BENEFITS 


Current Rates New Rates effective October 1995 
Maximum Maximum 
Basic Shelter Maximum i Shelter | Maximum 
Case Type Allowance| Allowance Total |Allowance|Allowance| Total 


Ea 
eure i we ee |e [| | 


Single Parent + 















1 child* 





Single Parent + 


2 children** 







2 children** 


Disabled + spouse | anne ce 1 | 1417 | 1, ae 


Disabled + spouse + 
1 child** 









Disabled + spouse + 


2 children** 


child under 12 







* first child over 12, second child under 12 


Source: Minister of Finance, Ontario Fiscal Overview and Spending Cuts (21 July 1995), p. 7. 


How the Social Assistance Review Board Works 


Applicants to the Board must file their appeal on a form available at their local 
welfare or family benefits office within 30 days of receiving the decision they 


il 


wish to appeal. The Board will send the applicant a letter informing him or her 
that the application has been received. Soon afterwards the Board will send 
another letter informing the applicant of the tume and place of the hearing. The 


Board will also inform the applicant’s welfare or family benefits officer. 


Applicants are encouraged to bring to the hearing any witnesses and all 
documentation they will rely on to make their case. They are informed of their 
right to legal counsel. The parties to the appeal hearing are the applicant and 
either the Municipal Welfare Administrator, the Provincial Director of Family 


Benefits, or the Provincial Director of Vocational Rehabilitation Services. 


Under s. 16(5) of the Ministry of Community and Social Services Act, Board 
members must rely solely on the evidence presented at the hearing when making 
their decision. Under s. 16(1) the hearing is held in private, though notes are 
taken of the proceedings. The conduct of hearings is generally governed by the 
Statutory Powers Procedure Act, R.S.O. 1990, c. S.22. The Board has the power 
to affirm, rescind or refer back the decision made by the Administrator or 
Director. The parties are provided with written reasons for the Board’s decisions. 
The Board normally denies an appeal if the appellant does not attend the hearing 


to present evidence. 


The hearing is held in the municipality where the applicant is a resident. Under s. 
15(6) of the Act, the chair of the Social Assistance Review Board is empowered to 
decide whether a hearing panel should be composed of one, two or three 
members. However, it is the Board’s policy to use two or three-member panels 


for only the more complex cases. 


The Board has the discretion to hold a second or reconsideration hearing upon the 
request of an applicant dissatisfied with the results of the first. A new hearing is 
usually only held to consider new evidence or to correct an obvious factual or 

legal error. An application for a reconsideration hearing must be made within 30 


days of receipt of the first decision. 


| =) 


The Board can award interim assistance to applicants in dire need while they are 
waiting for their hearing and decision on their appeal. Interim assistance is 
awarded if the Board is satisfied the appellant is experiencing financial hardship, 
pending the Board’s decision on the appeal. The Board considers a person to be 
in financial hardship if his or her income is less than the amount he or she would 


be entitled to under the law. 


The following table shows the Social Assistance Review Board’s caseload since 


1990, and the forecast for 1995-96. 


TABLE SEVEN 
WORKLOAD OF THE SOCIAL ASSISTANCE REVIEW BOARD 
Without A 


Hearings Decisions Cases 
Held Rescheduled 
Hearing 


* Forecast. 





Appeals 
Closed 











Source: COMSOC Estimates Briefing Books & Board Annual Reports, various years. 


The table demonstrates that the significant increases in the social assistance 


caseload discussed earlier have generated a rising number of appeals to the Board. 


The following table shows the outcome of appeals to the Board since 1990. 
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TABLE EIGHT 


Board Decisions During The 5-Year Period 1990-1991 - 1994-1995 


arena Appeal Denied | 


: Appeal | Appellant Appellant Referred 
Granted Present Absent * Back ** 


[isoet99s | 33.6% 
6 : ‘ 
0 3 

















2 
| 1992-1993 
| 
| 1991-1992 36.9% 
| 1990-1991 39.0% 30.8% 21.6% 0.4% 


{ < 
| 1993-1994 33.2% 14. 
li 





Cases where the appellant is absent and a full hearing was not held to deal with the substantive issues before the board. In cases where the 
appellant is absent the board normally has no choice but to deny the appeal since no information is provided by the appellant. 


ct Cases referred back to the provincial director or municipal administrator to reconsider the original decision under appeal in accordance with 


directions given by the board. 


Other decisions include the following: no appeal before the board, no information to substantiate matter being appealed, no authority to 
deal with matter, appeal out of time, unable to determine matter being appealed, matter resolved, appeal withdrawn, no jurisdiction. 


Source: Social Assistance Review Board Annual Repon 1994-95 
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Table Nine provides a breakdown by program and outcome of the Board’s 1994- 


95 decisions 


TABLE NINE 


Board Decisions by Program and Outcome 1994 - 1995 


| eee Appeal Denied 


Appellant 
Present 














Other *** 





Appellant 
Absent * 





| # % # % # % # %&% Hndnatine®/q 
[es __| 976 45.6% | 439 205% | 374 17.4% 331 15.4% 


lA Pepams | Len sen | as aim | ims goes 






Cases where the appellant is absent and a full hearing was not held to deal with the substantive issues before the board. In cases where the appellant is 
absent the board sormally has no choice but to deny the appeal since no imformation is provided by the appellant. 


- Cases referred back to the provincial director or municipal administrator to reconsider the original decision under appeal in accordance with directicns given 
by the board. 


Other decisions include the following: no appeal before the board, no information to substantiate matter being appealed, no authority to deal with matter, 
appeal out of time, unable to determine matier being appealed, matter resolved, appeal withdrewn, no jurisdiction. 


Source: Social Assistance Review Board Annual Report 1994-95 


Table Ten breaks down the Board’s 1994-95 decisions to show the number of 
occasions appellants appeared alone or with some representation, and compares 


these figures to the outcomes of the decisions. 
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TABLE TEN 


Board Decisions by Representation and Outcome 1994 - 1995 


Appeal Total Percentage 
Decision Granted of total board 






decisions 


# % # % # % # Ve # 
Appellant $03 36.3% $74 41.4% 10 0.7% 298 21.5% 1,385 28.6% 
alone 
Legal 654 64.6% zi2 21.0% 14 1.4% 131 13.0% 20.8% 
representative | 


Family, friend 428 260 31.8% 13 1.6% 115 14.1% 16.8% 
or other 

representative . 

absent *** 


Cases referred back to the provincial director or municipal administrator to reconsider the original decision under appeal im accordance with directions given 
by the board. 





Other decisions include the following: 10 eppeal before the board, no information to substantiate matter being appealed, 50 authority to deal with mater, 
appeal out of time, unable to determine matter big appealed, matter resolved, appeal withdrawn, no jurisdiction. 


Cases where the appellant ts absent and a full hearing was not held to deal with substantive issues before the board. In cases where the appellant is absent 
the board normally t.as no choice but to deny the appeal since no information is provided by the appellant. 


Source: Social Assistance Review Board Annual Report 1994-95 


Table Eleven provides a breakdown of the Board’s 1994-95 decisions by type of 
cases under appeal. 


Legislatwe Research Service 
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TABLE ELEVEN 
BOARD DECISIONS BY TYPE OF CASE UNDER APPEAL, 1994-95 





Source: Social Assistance Review Board Annual Report 1994-95 


Table Twelve provides a breakdown of family benefits assistance appeals by issue 
to the Board in 1994-95. 
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TABLE TWELVE 


FBA Appeals by Issue 1994 - 1995 


‘ 
i 
5 





Other issues include: special diet; absent from Ontario; over 65; gross vs. net: multiple issues: 20 
jurisdiction; cases where the issue of appeal could not be determined. 


Source: Social Assistance Review Board Annual Report 1994-95 


Table Thirteen provides a breakdown of general welfare assistance appeals by 
issue to the Board in 1994-95. 
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TABLE THIRTEEN 


GWA Appeals by Issue 1994 - 1995 


2 
beara baat alia La nae TO 
eee ee oa cS 
ro arcs 
seen eB ne I 
Fie i owing _____ STRUM EE 
a 
epee RS fe | 
Ger Sat Malas ag ne A SE 
he ae recy 
ee Py 
Le eg 
a 
ging tepetooal 
a ae eT] 
Sarr HT 
wee aoe | 
Mice ee wont oe anneal | EE mee 
ae Ce |e c/a 
ae i ie eer eee 
Eee ee 
Toa Gwa TSN Sal a] 


Other issues include: date of grant; employed full-time; no jurisdiction; cases where the issue of appeal 
could not be determined. 





























Source: Social Assistance Review Board Annual Report 1994-95 
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Table Fourteen provides a breakdown of vocational rehabilitation appeals by issue 


to the Board in 1994-95. 


TABLE FOURTEEN 


VRS Appeals by Issue 1994 - 1995 






[FroeamEqupmentrotteneicil | tna | 
[NotDistled tee 
[FaiwetoAvailOneseif | tae 
[ProsressInsufcie | |e 
aes eee 


















a 
eee es De 
see Face | 








| 


19.0% 
elm] 


Other issues include no jursidiction and cases where the issue of appeal could not be determined. 





Source: Social Assistance Review Board Annual Report 1994-95 


Table Fifteen shows the percentage of appeals to the Board which were 


accompanied by interim assistance requests since 1990. 
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TABLE FIFTEEN 


Percentage of Appeals Received with Interim Assistance Requests 
During Five-Year Period 1990-1991 - 1994-1995 


% of Feet with 
Interim Request 


78.7% 


| 1993 - 1994 80.1% 


67.1% 





Source: Social Assistance Review Board Annual Report 1994-95 


In 1994-95, the Board granted 48.2% of all requests for interim assistance, and in 
1993-94, 51%. 


Structure and Finances of the Board 


Under the Ministry of Community and Social Services Act, the Lieutenant 
Governor in Council (the cabinet) appoints the Board, up to a maximum size 
prescribed by regulations (currently not more than 40), and designates a chair and 
one or more vice-chairs. Currently there is one chair and 3] vice-chairs, for a 
total of 32 members. The chair and all but two of the vice-chairs serve full-time. 


Members serve a three-year term and are eligible for re-appointment. 


The table below provides information on current Board members. Unless 
otherwise indicated, the members serve full-time. With the exception of the 
chair’s name, which appears first, the names of the other members are arranged in 
order of their length of service on the Board. Members may begin to preside over 


hearings some months after their date of appointment. The information on 


ae 


members’ backgrounds is intended as brief summaries only; more complete 
biographical information is available in the briefing package prepared for the 


Committee by the Board. 


TABLE SIXTEEN 
CURRENT MEMBERSHIP 
OF THE SOCIAL ASSISTANCE REVIEW BOARD 


Member Date of Original Background 
Appointment 
Maureen Adams, Chair | January 1988; appointed | social agency 


chair in January 1995 administrator, 
community legal worker 


Veda Rangan December 1985 volunteer for health 
care organizations 

Vangelis Nikias November 1987 Public Health Dept., 
City of Toronto 

Odida T. Quamina November 1987 sociology professor, 
consultant 


Donald R.F. Heath January 1988 | trade unionist = 
Deborah Moorish January 1988 


Dorothy O’Connell January 1988 

























activist for tenant 
organizations, legal 
clinics & others 


Erwin W. Novac November 1988 


Sylvie Roy November 1988 hospital administrator, 
United Way official 














director, women’s 
shelter; health care 
administrator 


Judy Campbell _| December 1991 co-ordinator, YWCA 


Freda Fyles April 1994 lawyer; Information & 
Privacy Commission 
(IPC) appeals officer 

Teresa Shilling April 1994 


Gregory Grande July 1994 Social worker, Toronto _ 
Bd. of Education 


Judy Aikman-Springer October 1994 


Claudette Cardinal September 1991 


















to 
tu 


Member Date of Original Background 
Appointment 


Shirley Anne Clement October 1994 Office of the Worker 
Adviser, Ministry of 
Labour 

















Anna-Maria Marcuccio | October 1994 lawyer, community 


legal clinic; deputy 
judge, Small Claims 
Court 


Janis Sarra, part-time October 1994 Pay Equity Hearings 
Tribunal member 
Katharine Stark October 1994 part-time community 
college teacher, 
. management consultant 
Theresa Walsh October 1994 lawyer; Commercial 
Registration Appeal 
Tribunal member 
Donna McGavin November 1994* Rent Review Hearings 
Board member 


Peter Farncombe March 1995 Ombudsman’s office; 
public servant 

Suparna Ghosh March 1995 Rent Review Hearings 
Board member 


John Alexander March 1995 lawyer, director of 
community legal 
services organization 


Beverly Moore March 1995 community legal worker 


Sa’ad Saidullah March 1995 executive director, 
South Asian 
Fellowship; 
administrator, 
University of Toronto 


Dorothy Thomas, part- March 1995 municipal councillor; 




















McKean 








time Rent Review Hearings 


Board member 





Catherine Wyatt March 1995 lawyer; IPC employee 


Evelyn Dodds October 1995 school board trustee; 
municipal councillor 












Member Date of Original Background 
Appointment 
Dan M. McDonald October 1995 Immigration & Refugee 
Board member 
Louise D. Neville October 1995 Immigration & Refugee 
Board member 


Maeve M. Quaid October 1995 


* original appointment was part-time; became full-time member in March 1995 








professor of 
administrative studies, 
Trent University 


Source: Social Assistance Review Board briefing package 


The chair earns $105,100 a year, and the full-time vice-chairs, $68,580. The 


part-time vice-chairs are paid per diems. 


Table Seventeen below provides information on the Board’s staff for fiscal years 
1992-93 to 1995-96. 
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TABLE SEVENTEEN 
SOCIAL ASSISTANCE REVIEW BOARD STAFF 


Category 


Management 
<a 


HLawyers | 


Administrative 
Staff 


TOTAL 





Source: Social Assistance Review Board briefing package 


The Social Assistance Review Board is funded by the Ministry of Community and 
Social Services (COMSOC), out of the Consolidated Revenue Fund. Table 
eighteen below shows both the initial budget allocation as well as annual actual 


expenditures of the Board since 1992-93. 


TABLE EIGHTEEN 
SOCIAL ASSISTANCE REVIEW BOARD FINANCES, 1962- 


Fiscal Year Budget Actual Variance 
Allocation Expenditures 


* Projected Numbers 














Source: Social Assistance Review Board briefing package & informaton supplied by Board staff 


According to the Board, the variance between the initial budget allocations and 
actual annual expenditures reflects the NDP Government’s expenditure restraint 


policies and, for 1995-96, the Conservative government’s downsizing program. 
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Table Nineteen provides a breakdown of the Board’s expenditures by category for 
the fiscal years between 1992-93 and 1994-95. Accurate figures for the current 


fiscal year are unavailable. 


TABLE NINETEEN 
SOCIAL ASSISTANCE REVIEW BOARD EXPENDITURES 
BY CATEGORY, 1992-95 


1994-95 1993-94 1992-93 


Salaries & $1,834,836 $1,969 436 $1,850,550 
benefits 
Transport. & $424 598 $347,487 $390,974 
communi- 
cations 


$2,310,219 | $2,294,677 | $2,139,395 


Supplies & S357,220 $207,182 $2115627 
ae 
TOTAL | $4,926,881 $4,818,782 $4,592,546 


Source: Social Assistance Review Board briefing package 



















It should be noted that COMSOC directly pays the leasing costs for the Board’s 
office space, as well as for some administrative support services (i.e., payroll 


processing and the preparation of cheques for invoices and expenses reports). 
COMMENTS AND RECOMMENDATIONS 


Maureen Adams, the chair of the Social Assistance Review Board, appeared 


before the Standing Committee on February 7. 
The Continued Existence of the Board 


In her opening remarks to the Committee, Ms. Adams noted that with the 
abolition of the Canada Assistance Plan on April 1, 1996, the provincial 
government was no longer legally obligated to retain SARB. She offered the 


following reasons in support of SARB’s continued existence: 
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e Social assistance is a core government program, providing a safety net of 
last resort. Because provincial/municipal welfare caseworkers carry heavy 
workloads and must make decisions about eligibility quickly, mistakes are 
inevitable. If SARB did not exist, social assistance applicants who have 
mistakenly been denied benefits would be compelled to go to court to seek 
redress. However, litigation is more expensive and time-consuming than 
proceedings before an administrative tribunal such as SARB. 


e Appeals to SARB provide an important safety valve for defusing matters in 
what can be hotly disputed appeals. 


e A separate appeal system independent of COMSOC is necessary, since the 
Ministry is a party to appeals. 


The Committee has discussed the role of SARB in the welfare system. Members 
have debated the merits of continuing with SARB in its present form, restructuring 
the Board, or replacing it with an alternate appeal route. The Committee agrees 
that whatever the institutional format adopted, an appeal process should be an 


integral element in the provision of social assistance. 


The Committee therefore recommends that: 


1. There should be an effective appeal mechanism available to Ontarians 
who have been denied social assistance benefits. 


Possible Reforms to the Appeal System 

Ms. Adams discussed the reforms the Board has introduced in recent years to 
streamline the appeals process, manage the caseload expeditiously, and reduce the 
total amount of time it takes the Board to process appeals. She proposed a 
number of changes to the appeal system for the Committee to consider. 


An Internal Review System 


Ms. Adams suggested that unnecessary appeals to the Board could be reduced if 


the provincial and municipal bureaucracies administering social assistance 


oe 


developed a consistent, province-wide internal review system, which would 


resolve straightforward cases before they proceeded to the Board. 


The Committee agreed that this recommendation has merit. However, such a 
reform should not have the effect of restricting appellants’ access to the appeal 
process. Reforms to the bureaucratic administration of social assistance must not 


compromise the right to appeal the denial of benefits. 


The Committee therefore recommends that: 


2. The Ministry of Community and Social Services should work with 
municipalities to develop an internal review system which would 
identify and resolve straightforward or minor cases before they are 
formally appealed to the Social Assistance Review Board. 


Disclosure 


Ms. Adams suggested that there should be early and complete disclosure to 
appellants of the case against them which social assistance administrators plan to 
introduce as evidence at the hearing before the Board. Such a reform would 
encourage early settlements, and the withdrawal of many appeals before they 


proceed to a hearing. 


The Committee agrees with this recommendation, subject to the condition that 


appellants must also be obligated to disclose their case to the respondent. 


The Committee therefore recommends that: 


3: Both the appellant and the respondent welfare administrator should be 
required to disclose their respective cases as quickly as possible, and 
before an appeal proceeds to the Board for a hearing. 
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Representation at Board Hearings 


Ms. Adams pointed out that the respondent (i.e., the government) did not always 
appear at the hearing. She believes that there should be more consistent 
representation by provincial and municipal welfare caseworkers at Board hearings. 
The Board must issue a decision on the basis of the evidence presented to it. In 
the absence of the respondent, the Board panel must rely on the uncontested 
evidence submitted by the appellant. (Written submissions from the respondent 
may not answer all of the questions raised at a hearing). A full and complete 
hearing which adequately explores both parties’ points of view and allows for 


cross-examination by the parties requires the attendance of the respondent. 


The Committee discussed the difficulties facing a Board panel when the 
respondent (ideally, the caseworker who has handled the file) fails to appear for 
the hearing. However, Members recognized that the rigid application of an 
attendance rule might impose excessive costs or demands on many social 
assistance bureaucracies. On the other hand, the Committee does agree that it 
may be desirable to introduce an incentive which would encourage respondents to 


participate actively in hearings. 


The Committee therefore recommends that: 


4. The Ministry of Community and Social Services should explore the 
possibility of imposing some kind of penalty on social assistance 
administrators who fail to appear at or submit prior written 
representations to Board hearings. For example, the cost of the 
hearing might be calculated and assessed against the respondent. 


Training of Caseworkers 
Ms. Adams suggested that the initial decisions about eligibility for benefits made 


by caseworkers would be improved if there was more and better training of 


caseworkers. There is some training now, which the Board has supported, but 


DAS) 


according to Ms. Adams, no province-wide, consistent program. Better trained 


caseworkers would result in fewer appeals to the Board. 


The Committee agreed that this is an important issue, especially in an era of fiscal 
restraint and restructuring, when some municipalities may have to struggle to 


allocate sufficient resources to staff training. 
The Committee therefore recommends that: 


3: It is important that there be a consistent application across the 
province of the statutory criteria for granting social assistance benefits. 
Where such expertise is lacking, the Ministry of Community and Social 
Services and municipalities should work together to educate staff in 
the relevant legal and policy issues. 


OTHER ISSUES 


The Committee discussed a number of other issues regarding the role and 
performance of SARB. Members noted that according to the Board’s own 
figures, in 1995-96 it took 4.5 months on the average for an appeal to be heard, 
and another 1.5 months on the average for the decision to be released. Currently, 
it costs the taxpayer roughly $1,000 for every appeal submitted to the Board (or 
between $400 and $500 for every decision rendered). 


The Committee therefore recommends that: 


6. The Ministry of Community and Social Services should develop and 
enforce appropriate performance standards for the Social Assistance 
Review Board. 


the In principle, the Board’s cost of operation is too high for the work now 
done and should be reduced. 
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THE MANITOULIN-SUDBURY DISTRICT HEALTH COUNCIL 


The Origins of District Health Councils 


In the early 1970s the Ministry of Health became concerned that the health care 
system in Ontario had grown so rapidly that it threatened to become too large and 
unwieldy to be managed effectively. At the same time, it appeared that the 
provincial government was entering an era of fiscal restraint. In response, the 
Ministry appointed a Task Force to examine the question of how the government 
could most effectively allocate health care resources. The Task Force pointed out 
that the Ministry needed community input to make accurate assessments of local 
health care needs around the province. It recommended that both health 
professionals and consumers should participate in the selection of priorities for 


Ministry funding. 


The then Minister of Health, Frank Miller, responded to the Task Force report by 
initiating the creation of a province-wide network of advisory health planning 
boards, known formally as District Health Councils (DHCs). The first DHC was 
formed in Ottawa-Carleton in 1973; today there are 33 DHCs covering 100% of 
the province. The Manitoulin-Sudbury DHC was created by Order-in-Council in 
May 1976. 


Structure 


Most DHCs have between 12 to 24 members (the Manitoulin-Sudbury DHC’s by- 
laws provide for 19 members). Approximately 40% of the membership is made 
up of consumers, 40% of health care providers, and 20% of local government 
nominees. Consumers are interested citizens who may be involved in consumer 
groups, community action groups, labour, business or industry. Providers are 
health professionals who earn all or part of their income directly from health care 
delivery, or who are employees or board members of health agencies. Local 


government nominees may or may not be elected municipal officials. 


When vacancies occur on a DHC, advertisements are placed in the local media. 
Interested candidates are asked to submit an application, and candidates are 
selected for interviews. The DHC’s nomination committee recommends potential 
appointees to the Minister of Health. The appointments are made by the 
Lieutenant Governor in Council (the cabinet), at the Minister’s discretion. The 
Chair of the DHC is elected from among the members and formally appointed by 


the cabinet. 


Members usually serve for one, two or three year terms, up to a maximum of s1x 
consecutive years (the practice varies among the DHCs). The Chair is usually an 
experienced council member. Members of the DHCs are volunteers and receive 


no payment for their services (except for their out of pocket expenses). 


The membership by-law of the Manitoulin-Sudbury DHC (adopted in September 
1994) stipulates: 


the DHC shall be composed of 19 members; 


@ there shall be at least one member each from Sudbury District East, 
Sudbury District West, Sudbury District North, and the District of 
Manitoulin; 

e four members shall be municipal nominees; 

@ at least four members shall be trade unionists, two of whom must be 


consumers and two providers; 


@ the composition of the membership should reflect the percentage of the 
population in the catchment area which is French-speaking; and 


in recruiting members, the DHC should try to ensure that the membership 


reflects the diversity of the population of the catchment area. 


The table on the next page shows the membership of the DHC when the 


Committee held its hearing on May 15. At that time, four positions were vacant. 


MANITOULIN-SUDBUR Y DHC MEMBERSHIP 
STATUS - AS OF APRIL 25, 1996 
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Finances 


The budget of each DHC, which covers office space and a small professional and 
secretarial staff, is funded by the Ministry of Health. The 1995-96 Ministry 
budget for the DHC program is $21.0 million, an increase from the 1994-95 
expenditures of $20.3 million. (These statistics are drawn from the Ministry of 
Health’s Estimates Briefing Book 1995-96). The DHCs may also receive other 
monies from the province for specific projects. The table below shows the 


Manitoulin-Sudbury DHC’s budget for the two most recent fiscal years. 


TABLE ONE 
MANITOULIN-SUDBURY. DHC FINANCES, 1993-94, 1994-95 


Manitoulin and Sudbury District Health Council 
Statement of Revenue and Expenditure 
for the year Ended March FIP PF OIS: 








Revenue 295 
Ontario Ministry of Health $425,771 
Interest Income UW Wet) 
446.130 
Expenditure 
Salaries and employee benefits 284,839 
Office administration 76,433 
Office accommodation 307392 
Staff and council members’ IndepZO9 
travel 
Meeting expenses 11,259 
Capital expenditures A227 
424 411 
EXCESS OF REVENUE OVER ZV E19 


EXPENDITURE 


Source: 


The approved budget for 1995-96 is $440,757. 


—_— 


Manitoulin-Sudbury DHC Annual Report 1994-95 





The Mandate of DHCs 


The statutory functions of DHCs are set out in s. 8.1 of the Ministry of Health 
Act, as amended by s. 74(1) of the Long-Term Care Act, 1994. They are: 


a) to advise the Minister on health needs and other health matters in the 
(C)ouncil’s geographic area; 


b) to make recommendations on the allocation of resources to meet health 
needs in the (C)ouncil’s geographic area; 


C) to make plans for the development and implementation of a balanced and 
integrated health care system in the (C)ouncil’s geographic area; and 


d) to perform any other duties assigned to it under this or any other Act or by 
the Minister. 


Ministry officials ensure that DHCs are kept informed of government policies, and 
act as a liaison. Ministry staff also provide technical assistance to the DHCs for 


their studies, surveys and projects. 
The Manitoulin-Sudbury District Health Council 


The jurisdiction of the Manitoulin-Sudbury DHC encompasses the Regional 
Municipality of Sudbury, Sudbury District East, West and North, and Manitoulin 
Island. About 200,000 people live in this catchment area. 


Each DHC interprets its general mandate differently, to respond to the unique 
needs of the area of the province it serves. The following summarizes some of 


the major activities of the Manitoulin-Sudbury DHC in recent years: 


e in 1995 the DHC’s Hospital Services Review Committee released its plan 
for the restructuring of Sudbury’s hospitals (this plan is discussed below in 
the "Comments and Queries" section of this paper); 


e the DHC’s Mental Health and Addictions Committee has reviewed the 
1995-96 operating plan of the North Bay Psychiatric Hospital; 


e in 1994-95, the DHC developed a healthy community plan for the 
Regional Municipality of Sudbury; 


e in 1994-95, the DHC reviewed French language services plans for 
Extendicare York, Extendicare Falconbridge and Sudbury Memorial 
Hospital; 


® in 1994-95, the DHC reviewed 10 proposals for Ministry of Health 
financing of supportive housing projects; 


e the DHC has reviewed and approved a proposal submitted by the YWCA 
Genevra House to provide distance education for health professionals; 


e the DHC has made funding recommendations to the Ministry for grants in 
1995-96 under its Community Injury Prevention Grants program; and 


e the DHC has applied for and received a grant of $22,204 from the 
Addiction Research Foundation to support groups involved in substance 
abuse prevention planning on Manitoulin Island and in Sudbury District 
West. 


COMMENTS AND RECOMMENDATIONS 


Ken Ferguson, the chair of the Manitoulin-Sudbury DHC, and Bob Knight, the 


then executive director, appeared before the Committee on May 15. 
Appointments to the DHC 


DHC Chair Ken Ferguson expressed concern about Minister of Health Jim 


Wilson’s appointments to the DHC. 


Since January 1, the government has appointed eight new members to the 
Manitoulin-Sudbury DHC. These appointments are controversial in Sudbury. 
None of the eight were recommended to the Minister by the DHC (only one of the 
eight submitted a formal application to the DHC). The Minister has declined to 
appoint any of the 16 prospective members recommended by the DHC, including 


four experienced members seeking re-appointment. 


Mr. Ferguson claimed: 


e The eight recent appointees to the DHC appear to be interested in only one 
issue, hospital restructuring in Sudbury. Regarding this issue, they all 
support the position taken by one particular health organization (Mr. 
Ferguson is referring to the Sudbury General Hospital), which 1s opposed 
to the DHC’s proposal for a unified governance structure for the area 
hospitals. (This issue is discussed below). There appears to be limited 
interest among the new appointees in the other issues on the Council’s 
agenda. 


e The undermining of the Order-in-Council recruitment process, and in 
particular the DHC’s role in recruitment, creates a perceived conflict-of- 
interest and compromises the neutral, objective role of DHCs in health 
planning. 


e It appears that the Minister lacks confidence in his local advisers (i.e., the 
DHCs) to recruit non-partisan and objective new members. 


e People perceive that the accountability of DHCs to their communities has 
been damaged. 


e The decision-making function of the Manitoulin-Sudbury DHC has been 
seriously disrupted. 


e Appointees who have not been recruited by the DHC itself do not fully 
appreciate the magnitude of the commitment they have made in joining the 
DHC. Because they have not had the benefit of a personal interview with 
Council members, they have not been properly apprised of the workload 
they will be expected to assume. 


e Experienced Council members feel the DHC appointments process is being 
"corrupted" in order to manufacture a false consensus on the Council 
regarding hospital restructuring issues. 


e They also feel that the new appointments were made as a punitive 
measure, imposed by the Minister to "punish" the Council for submitting 
advice to the Minister which challenges the status quo on hospital 
governance in Sudbury. 


Mr. Ferguson indicated that the DHC would appreciate a clear signal from the 
Minister about what method of appointment was now acceptable to him. The 
process employed by the DHC, which entailed advertising vacancies on the 


Council in the local media followed by interviews of applicants by experienced 


Council members, was expensive and time-consuming. It was pointless to 
continue with this practice if the DHC’s recommendations are ignored by the 
Minister. The Council’s nominating committee had decided to suspend its 


recruiting activities until this matter was resolved. 


Government Members on the Committee pointed out to Mr. Ferguson that the 
Minister had clearly indicated his rejection of the DHC’s recommendation for a 
unified hospital governance structure in Sudbury. He had publicly declared his 
support for the principle of denominational governance of hospitals, which the 
DHC’s recommendation would appear to compromise. Mr. Ferguson indicated 
that he still supported this recommendation, though it was not the Council’s role 


to lobby the Minister to change his mind. 


Government Members suggested that it was entirely reasonable for a Minister of 
Health to appoint to an advisory body such as a DHC new members who shared 
his views, after that advisory body continued to offer advice which the Minister 


had already declared to be unacceptable. 


The Committee recommends that: 


sis The Committee endorses the current process of 
appointments to the District Health Councils, 
whereby the DHCs may recommend appointees to 
the Minister, and the Minister makes the decision as 
to who should be appointed (whether those 
appointments are recommended by the DHC or 
others), pursuant to the current legislation. 


De The Committee encourages DHCs to give their best 
advice to the Minister, and to do so in a manner 
consistent with decisions and policies set out by the 
Minister. 


DISSENTING OPINION FROM THE LIBERAL AND 
NEW DEMOCRAT MEMBERS OF THE COMMITTEE 


The Liberal and New Democratic members of the Committee on Government Agencies 
recommend that the following recommendations replace those in the report: 


Ip The Committee endorses the current process of appointments to the District Health 
Councils in which the Minister selects from recommendations made by the District Health 
Council. 

2. The Committee encourages the District Health Councils to give their best advice to the 


Minister. 
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